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Economy 





Cost of Living 
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UP. Seasonal increases in food prices and other small rises 
family budget items sent the Consumer Price Index up 0.2 per 
cent between May and June, when the all-items index of tl 
Bureau of Labor Statistics hit 114.4 per cent of the 1947-1949 
average. Food, housing, transportation, personal care and med 
cal care went up. Reading and recreation and apparel prices 
declined slightly. 
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UP. More American civilians (64 million) were gainfully em- 
ployed in June than ever before in the nation’s history. An- 
other three million were in the armed forces. Unemployment 
was up slightly, to 2.679 million, but most of the 1.5 millios 
persons who entered the labor force between May and June 
found jobs. Young workers seeking employment during school 


















































vacations usually swell jobless ranks more than that at this 
time of the vear. 
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Gross UP. Recently revised estimates of this economic indicator 
“ the first quarter of 1955 showed that it hit a new high of $375 
National billion, seasonally adjusted annual rate, at the end of March 
Product Estimates for the second quarter indicate a further rise of $8 
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billion to another new record of $383 billion. 
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DOWN. The factory workweek usually goes up in June but 
this year it decreased six minutes below May to an average 
40.7 hours. The result was a slight drop in average weekly 














































Hours pay—down 19 cents to $76.11. Average hourly earnings re- 
mained unchanged at $1.87, six cents more than in June of last year. 
INDEX, 1947-49 = 100 
160 
OLLARS 
as ae MANUFACTURING EMPLOYMENT & 
MANUFACTURING HOURS & EARNINGS sie PAYROLLS (production workers) 
2.00 |- Average Hourly 7 52 , Payrolls 
Gross Earnings 
Siett onetey 140- - 
1.60 4+ 48 
Average Hours 120F = 
1.60 er Wee +o 
(right scoted ~f | 
a 
1.40 +440 '00Fr- 4 
Employment 
1.20 seirtisrtetisssttssssstrrristisriilistitissitn) 36 BO larerrlisiisltisitilisiss Rina! Sere 
1952 1953 1954 1955 1952 1953 1954 1955 
Construction DOWN. Total new construction in June was down at an an- 
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nual rate of $400 million below the previous month. The drop 
was not appreciable. The seasonally adjusted annual rate of 
$42 billion was still near the record level, and construction 
contracts awarded in June were 10 per cent above May. Some 
figures for comparison: total new construction in 1939, $8.2 
billion; in 1946, $12 billion; in 1947, $16.7 billion; in 1948, $21.7 
billion; in 1949, $22.8 billion; in 1950, $28.5 billion; in 1951, 
$31.2 billion; in 1952, $33 billion; in 1953, $35.3 billion; in 1954, 
$37.6 billion. Total private construction has increased in value 
at about the same rate: in 1939, $4.4 billion; in 1946, $9.6 billion; 
in 1947, $13.3 billion; in 1948, $16.9 billion; in 1950, $21.5 billion; 
in 1954, $25.8 billion; in June this year, at the annual rate of 
$29.7 billion. 
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industrial UP. June production hit an all time high of 139 per cent of 

si the 1947-1949 average, seasonally adjusted, according to pre- 
Production liminary estimates of the Board of Governors of the Federal 
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Reserve System. The manufacturers index hit 141, up one 
point because of a boost in the production of nondurable 


goods. The index for minerals went up a point to 122. 
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Stock UP. June and early July saw a sharp increase in stock prices 
" On July 8, the average price of 265 common stocks was 318 
Prices per cent higher than in 1939, a whopping 20 point increas« 
over the previous month, according to the Securities anc 
Exchange Commission. Common shares of the 170 manu 
facturing companies clocked got up to nearly four times 

their 1939 price. 
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Consumer UP. In May. total consumer credit outstanding hit a new 
5 high of $31.568 billion, up nearly $1 billion over April. Install 
Credit ment credit extended during the month—$3.2 billion—was also 


a record. Automobile paper outstanding neared the $12 billion 
mark. Total installment credit exceeded $24 billion. 
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Personal UP. The annual rate of personal income passed the $300 billic n 
mark in May for the first time in history—seasonally adjusted 
Income rate of $301.1 billion—$2.2 billion higher than the April rate. 


Labor income went up by $2.5 billion to an annual rate of $214 
billion. The farm income rate dropped slightly to $10.8 billion 
Disposable personal income, measured quarterly by the Depart 
ment of Commerce, rose $6 billion during the second quartet! 


of 1955. 
National UP. Preliminary estimates for the second quarter of 1955 
' showed that the seasonally adjusted annual rate of national 
ncome income was up $8 billion above the first quarter to $319.8 


billion. The biggest factor in the boost was the rise in comp: 
sation of employees—up about $6 billion to a $219 billion ra 
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Arbitration 





Developments 











f geens-yypestnas have developed in recent fed- 
eral court rulings on the question of 
remedies available to aggrieved parties to 
labor contracts containing arbitration clauses 
when the company or the union refuses to 
arbitrate in apparent violation of the agree- 
ment. 

Federal district courts get jurisdiction 
over breach-of-contract suits in industries 
“affecting commerce” from Section 301 of 
the Taft-Hartley Act. Such suits may be 
at law for damages, or in equity for specific 
enforcement of the promise to arbitrate. 
The courts disagree as to the breadth of 
their jurisdiction in both situations, 


The United States Supreme Court re- 
cently limited the application of Section 301 
to damage suits, in Association of Westing- 
house Salaried Employees v. Westinghouse 
Electric Corporation, 27 LaBor Cases { 69,063. 
It was decided that federal courts have no 
power to decide suits brought by unions 
in favor of individual workers against em- 
ployers for breaches of contract. The case 
is pertinent to this discussion because the 
majority opinion (the Court split 3-1-2-2) 
said that Congress could not have constitu- 
tionally intended to permit such suits when 
it adopted Section 301. The section is pro- 
cedural only, not substantive, the Court 
found, and the law to be applied in cases 
properly brought under it is state law. 


hat decision casts doubt on some prior 
wer court holdings in cases where specific 
nforcement of arbitration agreements was 
ught. For example, in Textile Workers 
nion of America, CIO v. American Thread 
mpany, 23 Lapor Cases §] 67,660 (DC Mass., 
53), arbitration was ordered on the theory 
it availability of specific performance was 
natter of remedy rather than of right and 
it the law to be applied in matters of 
iedy was the law of the forum—that is, 


bitration 


federal law. State law did not apply, it was 
held. The reasoning of the Westinghouse 
case would appear to have invalidated that 
theory. 

In Wilson Brothers v. Textile Workers 
Union of America, CIO, 27 Laxpor CAses 
{ 69,026 (DC N. Y., 1954), it was held that 
Section 301 “has generated of its own force 
the remedy of compelling arbitration.” (See 
6 Laspor Law JourNAL 258 (April, 1955).) 


Since Westinghouse, some courts have fol- 
lowed the same course. In United Textile 
Workers of America, AFL v. Goodall- 
Sanford, luc., 28 LaBor Cases § 69,259 (DC 
Me., 1955), the court had Westinghouse before 
it. After pointing to the unclear state of the 
law of the case which resulted from the way 
the Supreme Court had divided, it held that, 
by ordering arbitration, it avoided the neces- 
sity of determining whether it had jurisdiction 
to decide the actual controversy. A request 
to reverse a similar pre-W’estinghouse ruling 
in the same case—27 LaBor Cases { 69,098 
—was denied. 


Complicating factors.—Two other statutes 
complicate the picture. One—the Norris- 
LaGuardia Act, which prohibits federal 
courts from issuing injunctions in most labor 
disputes—was the basis for the decision in 
Mead v. Teamsters, 26 LABor Cases { 68,765, 
125 F. Supp. 331 (DC Mass., 1954). The 
employer sued the union for breach of con- 
tract, alleging that a strike and picketing 
took place without any attempt on the part 
of the union to arbitrate the grievance in- 
volved in accordance with the arbitration 
clause in the contract. A preliminary in- 
junction to halt the picketing was requested. 
The court denied it, because of the ban in 
Norris-LaGuardia. An attempt to avoid the 
ban on the ground that a “breach of con- 
tract” rather than a “labor dispute” was in- 
volved was not successful. The First Circuit 
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affirmed (27 Laspor Cases {68,808 (1954). 
The injunction ban in Norris-lLaGuardia 
was not repealed by Taft-Hartley’s Section 
301, that court agreed. 

In Local 205, UE v. General Electric Com- 
pany, 27 Lapor Cases {§ 69,085 (DC Mass., 
1955), the same trial court that decided 
Mead went a step farther, holding that 
Norris-LaGuardia flatly forbids injunctions 
to enforce arbitration agreements. It again 
found that refusal to arbitrate was a “labor 
dispute” within the meaning of the act. 

A novel decision to the effect that Norris- 
LaGuardia forbids only injunctions against 
unions, and not those sought in favor of 
unions against employers, was reached in 
Textile IVorkers Union v. Aleo Manufactur- 
ing Company, 19 Lapor CAsEs { 66,101, 94 
F. Supp. 626 (DC N. C., 1950). The court 
issued a mandatory injunction enforcing an 
arbitration award against an employer. The 
Local 205 decision expresses disapproval of 
the Aleo result. The Aleo opinion also stated, 
erroneously in view of Il’estinghouse, that 
state law did not control Section 301 actions. 
(Neither the common law nor the law of 
North Carolina, where Aleo arose, permits 
specific enforcement of agreements to arbi- 
trate. Injured parties are required to sue 
for damages to obtain relief.) 


The other statute which touches the prob- 
lem is the United States Arbitration Act. 
When damage suits are filed under Taft- 
Hartley’s Section 301, a common device of 
defendants is to move for a stay of the 
action pending arbitration. Written arbitra- 
tion agreements may be given effect in this 
manner under the act. There is some doubt, 
however, whether the act applies to collec- 
tive bargaining agreements. It expressly 
excludes “contracts of employment.” Courts 
have held differently on the question of 
whether this refers to collective agreements 
or merely to individual work contracts. (See 
6 Lapor Law JourNAL 58 (January, 1955).) 


In the above-cited Wilson Brothers case, 
that problem and two others caused the 
court to shy away from basing its order 
to arbitrate on the act. The court pointed 
out that Section 2 of the Arbitration Act 
requires that the contract evidence “a trans- 
action involving commerce.” There was a 
“serious question,” the court felt, whether 
such a transaction exists in a collective bar- 
gaining agreement “not inexorably bound 
to the workers’ individual contracts of em- 
ployment.” In addition, the court expressed 
doubt as to whether the act could be applied 
in the particular case “because of the parties’ 
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United States Steel Photo 


America’s economic vigor is impor- 
tantly due to her capacity to produce 
steel. The picture shows one step 
in ihe dramatic process by which iron 
is converted into steel. The giant 
ladle is being tipped to pour 100 
tons of molten iron into the mouth 
of an open hearth furnace. The iron 
will be mixed with scrap, and more 
smelting under intense heat will trans- 
form it into steel. 





disagreement as to what was the applicable 
grievance and arbitration procedure.” As 
mentioned above, the conclusion was reached 
that Section 301 of the LMRA furnished 
sufficient authority to compel arbitratiot 
without recourse to the Arbitration Act 
The commerce question raised by the 
court in Hilson Brothers is a reference to 
the Tenney case (Tenney v. UL, 24 LaApsor 
Cases J 67,878, 207 F. (2d) 450 (CA-3, 
1953). The Arbitration Act was there car- 
ried almost, but not quite, to the outermost 
extreme of complexity of interpretati 
The act does not apply to “contracts 
employment of . . . workers engaged 
interstate commerce.” A majority 
the Third Circuit decided in Tenney that 
lective bargaining agreements are “contracts 
of employment.” The court then made a 
distinction between workers “in interstate 
commerce” and those “merely engaged 1 
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the production of goods for commerce.” 
he employees in the case belonged to the 
latter group. The union was, therefore, 
eld entitled to a stay of the employer’s 
suit for damages for violation of a no-strike 
agreement pending arbitration, insofar as 
the Arbitration Act was concerned. 

Che unusual rule of the Tenney case is 
that the Arbitration Act authorizes federal 
courts to stay damage suits for violation of 
most collective bargaining agreements, but 
not those involving “workers who are ac- 
tually engaged in the movement of inter- 
state or foreign commerce or in work so 
closely related thereto as to be in practical 
effect part of it,” despite the fact that col- 
lective bargaining agreements are “contracts 
of employment.” 


At that point, the court had based its 
decision on an exception to an exception. 
It hinted that there might be an exception 
to the exception to the exception. Section 
2 of the Arbitration Act makes arbitration 
agreements enforceable if they concern “a 
transaction involving commerce.” The clause 
“transaction involving commerce,” the Third 
Circuit cautioned, may have been intended 
by Congress to be broader in scope than the 
words in Section 1's exclusionary clause, 
“workers engaged in foreign or interstate 
commerce.” The court, perhaps fortunately, 
found it unnecessary to decide that issue, 
because the arbitration clause in the con- 
tract before it was valid in the state where 
the controversy arose. 


The vintage doctrine.—Both the Norris- 
LaGuardia Act (1932) and the Arbitration 
\ct (1925) are elderly laws when matched 
against the dynamism of labor relations. 
Judicial interpretation of later statutes is 
often confused by inhibitions in the older 
mes. It seems reasonable to assume that 
vhat Congress meant by the 
iterstate commerce” in a statute passed a 
generation ago may have been quite differ- 


workers in 


ent from what it intended the same or a 
similar clause to mean -in a recent enact- 
ent. Courts sometimes assume that the 
iter laws repeal earlier conflicting ones “by 
plication.” Many courts disagree with 
s view. For example, in the Mead case, 
First Circuit stated the rule as follows: 

is an accepted canon of construction 
repeals by implication are not favored.” 


hose courts which have tended to aban 
the restrictive interpretations of the 
r laws have done so under what is 
ietimes called the “vintage” doctrine. 
United States Supreme Court recently 
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lent weight to the doctrine in a case involv- 
ing interpretation of the Fair Labor Stand- 
ards Act. (See 6 Laspor Law JourNAL 499 
(July, 1955).) It had been often held that 
employees engaged in new construction 
were not “engaged in commerce” within 
the meaning of the FLSA. Authority for 
this position was found in a line of cases 
interpreting the Federal Employers Liability 
Act, a 1908 statute. The Supreme Court, 
in Mitchell v. Vollmer & Company, 28 Lapor 
Cases {[ 69,243, decided June 6, apparently 
reversed itself on this point. The Court 
said: “We are dealing with a different Act 
of another vintage ... . The question 
whether an employee is engaged ‘in com- 
merce’ within the meaning of the present 
Act is determined by practical considera- 
tions, not by technical conceptions.” 


The Court’s resort to the vintage test did 
not go uncriticized. A dissenting opinion 
stated: “Reliance upon this Court’s opinions 
becomes a hazardous business for lawyers 
and judges, not to mention contractors, who 
are not familiar with the vintage test.” 

Although the Vollmer case had nothing 
to do with arbitration, it would become im- 
portant if a case like Mead reached the Su- 
preme Court, and a decision had to be made 
as to whether Section 301 of Taft-Hartley 


impliedly repealed Norris-LaGuardia. 


Practical significance.— The problems raised 
in these cases are significant not only be- 
cause of the effect they will have on future 
litigation, but also because of the influence 
they will have on parties to labor contracts 
who are tempted to test the economic strength 
of their economic adversaries by refusing to 
obey arbitration agreements. 


Professor Archibald Cox has summed up 
the problem as follows (67 Harvard Law 
Review 591 (February, 1954): 


“The ever-widening use of arbitration as 
a method of resolving grievances and other 
disputes arising in the administration of a 
collective bargaining agreement brings into 
the foreground the difficulties which con- 
front an employer or a labor union when 
the other refuses to comply with an agree- 
ment to submit such disputes to arbitration. 


“Tt is difficult to make an accurate ap- 
praisal, but casual observation leads me to 
the conclusion that in the overwhelming 
proportion of cases employers and labor 
unions accept arbitration in good faith and 
scrupulously comply with arbitration agree- 
ments and awards. Yet for a few years 
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United States Steel Photo 

Television has been put to work in 
the steel industry. A TV camera, 
monitor and receiver have been in- 
stalled in the hot strip mill of United 
States Steel at Gary, Indiana. The 
Operator can watch progress of the 
steel strip for a distance of 395 feet 
—an average city block—to see if 
trouble develops. 
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longer we will be unable to rely on honesty 
and good will as the sanction for all under- 
takings, and the absence of a_ statutory 
remedy allows any party with preponderant 
economic power to disregard the grievance 
procedures if he chooses. If a decline in 
business activity should reduce the economic 
power of unions, more companies might 
succumb to the temptation to refuse to arbi- 
trate doubtful Conversely, it is not 
outside the realm of possibility for a union 
with a strangle hold on a business to assert 
disregard of the 


cases. 


its economic power in 


agreement.” 


Postcontract Arbitration 


Grievances pending when a collective bar- 
gaining agreement expires must be arbi- 
trated when one party demands it, accord- 
ing to a recent federal court decision. Since 
“matters that arise during a contract’s term 
obviously often cannot be disposed of with- 
in that period of time,” the court ruled, the 
parties’ duty to arbitrate pending grievances 
survives the contract 
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when the union sued 
Section 301 of the 


the arbi 


The arose 
the employer under 
Taft-Hartley Act for violation of 
tration clause of the labor contract—refusal 


case 


to arbitrate seven grievances left unresolved 
when the contract expired. 

The court ordered the employer to pro 
ceed to arbitration in with the 
union’s request.—Texrtile Workers Union ¢< 
Lincoln Mills of Alabama, 28 Lapor CAsEs 
§ 69,337 (DC Ala., 1955). 


accordance 


NLRB Recognizes 
Arbitration Award 


The National Labor Relations Board de 
clined to exercise jurisdiction in a recent 
unfair-practice case because the dispute had 
been settled by arbitration. 

The incident out of a strike at a 
plant manufacturing ladies’ handbags. As 
a part of the strike settlement agreement, 
the company and the union promised to 
submit to arbitration by a three-man panel 
the issue of reinstatement of four workers 
accused of violence on the picket line. 


arose 


The arbitration proceedings took place, 
three of the four workers appeared 
All were represented by counsel 


and 
personally. 
The award denied reinstatement. 

The employees promptly filed unfair labor 
practice charges with the NLRB. The trial 
examiner held that the refusal to reinstate 
was unlawful. He dismissed the employ- 
er’s defense based on the arbitration award 
because it was not binding on the Board. 

The Board disagreed and let the arbitra 
tion award stand, in Spielberg Manufacturing 
Company, 5 CCH Lasor LAw Reports (4th 
Ed.) { 52,968, 112 NLRB, No. 139 (1955) 
Previous cases decided the other way were 
distinguished. In one case, Monsanto Chem 
ical Company, 97 NLRB 517 (1951), the Board 
had disregarded an arbitration award be- 
cause it was in conflict with the National 
Labor Relations Act. In another, Wert 
heimer Stores Corporation, 107 NLRB 1434 
(1954), the Board took jurisdiction over a 
case in which an arbitration award had 
been made because the individual involved 
had objected to arbitration. 

In Spielberg, the Board said, a different 
situation existed. All parties had acquiesced 
in the proceeding and had agreed to be 
bound by the award. The decision of the 
panel was in accord with the NLRA. Since 
it was a “desirable objective” to encouragé 
private settlement of labor disputes, thé 
complaint of the four workers was dismissed 
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New Vistas in Mediation: 


Introduction 


By ARTHUR STARK 


f ibn E oldest known technique for adjust- 
ing labor disputes is mediation; it is also 
the most widely used. In spite of this fact, 
mediation remains the least studied subject 
1 the field of labor relations. On the one 
and, people think that all a mediator does 
is get people together—and anybody can do 
that. Others, however, believe that media- 
tion technique is so highly individual, so 
much a part of the personal resources of 
the mediator and the parties in a given situa- 
tion, that it defies study and analysis. 
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These are odd combinations: least studied 
and most used; generally accepted but some- 
times baldly rejected; too simple or too 
complex for analysis. For many years, par- 
ticipants in discussions of mediation prob- 
lems have noted the startling lack of 
information in this field. 


It is our belief that mediation techniques 
and procedures, while personal and elusive, 
do not defy analysis; on the contrary, a need 
exists for a thoroughgoing study of the 
nature of mediation in a democratic society, 
its processes, procedures and _ limitations; 
he selection and training of mediators; 
and other uncharted areas. This need has 
been felt (and expressed) by persons most 
intimately concerned: the “parties” to dis- 
putes, lawmakers in Washington and the 
tate capitals, governmental agencies which 
inaintain mediation services, and practicing 
ieciators. In more recent years, persons 

terested in resolving international con- 

cts through mediation have centered their 
tention on the mediation of labor disputes 
one possible source of guidance. 


'o encourage exploration of some of these 
ncharted waters, the Associations of State 
diation Agencies invited to its Fourth 
ual Conference at Ithaca, New York 
ie 27-29, 1955), a group of individuals 
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who have been engaged in trail-blazing work 
in this field. This conference was attended 
by representatives of the following state 
mediation services: Alabama, California, 
Connecticut, Florida, Georgia, Kansas, Maine, 
Michigan, Minnesota, Missouri, New Jersey, 
New York, North Carolina, Oklahoma, Penn- 
sylvania and Wisconsin, as well as the Toledo 
(Ohio) Labor-Management Citizens Com- 
mittee. 

The meetings were attended, as well, by 
top officials of the Federal Mediation and 
Conciliation Service, former officials of the 
Atomic Energy Labor Relations Panel, and 
faculty members of the New York State 
School of Industrial and Labor Relations 
at Cornell University. 

The conference theme was “New Vistas 
in Mediation.” 

Under the heading “What Can We Learn 
from European Mediation Agencies?” papers 
were delivered by Dr. William H. Mce- 
Pherson and Mr. Howard E. Durham. 


Dr. McPherson is professor of economics 
at the Institute of Labor and Industrial 
Relations at the University of Illinois. In 
1952-1953 he spent six months lecturing in 
German labor academies on a grant from 
the Specialist Section of the Exchange of 
Persons Program in the State Department. 
During the following half-year, he visited 
most of the other West European countries 
to conduct interviews on which his paper is 
based. 

Mr. Durham is special assistant to the 
director of the Federal Mediation and Con- 
ciliation Service. Under a Rockefeller Public 
Service Award in 1953, he spent a year 
studying mediation in Sweden and Great 
Britain. The paper here is based on his ex- 
periences in those countries. 
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Mr. Stark is executive director, New 
York State Board of Mediation. He 
is the author of many articles on 
mediation and related subjects, and 
is a well-known lecturer on labor law. 





On the topic “What Can Research Tell 
Us About Mediation?” papers were read by 
Dr. Ann Douglas and Dr. Henry A. 
Landsberger. 

Dr. Douglas is now associated with North- 
western University’s Psychology Depart- 
ment, and formerly was professor of 
chology at the University of Buffalo. 
the past three years she has been engaged 
in a detailed analysis of mediation cases. 
Her work, now nearing completion, was 
originally sponsored by the Bureau of Naval 
Research. Dr. Douglas’ paper at the ASMA 
conference represents the first detailed pub- 
lic description of her findings. 


psy- 
For 


Dr. Landsberger is a research associate 
at the New York State School of Industrial 
and Labor Relations at Cornell University. 
A graduate of the London School of Eco- 
nomics, his doctoral dissertation at Cornell 
(on the subject of mediation) been 
followed by an intensive study of the per- 
sonality and psychological characteristics of 
mediators. While the paper presented by 
Dr. Landsberger at the ASMA conference 
is an interim report, it is the first public 


has 


record of his explorations. 

Unfortunately, the full remarks of Dr. 
Frank P. Graham could not be 
Dr. Graham, United Nations Representative 
to India and Pakistan, talked “off the 
record,” as mediators must so often do. 
Prior to his present position with the U. N., 
he was United States representative of the 
U. N. Committee of Offices in the 
Dutch-Indonesian dispute. that he 
was manpower administrator in the United 
States Department of Labor. He is perhaps 
best known as the former president of the 
University of North Carolina, although he 
was also public member of the National 
War Labor Board, and at one time president 
of the National Association of State Uni- 
versities. From 1949-1950 he was United 
States Senator from North Carolina. 


recorded. 
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The paper presented by Monroe Berko- 
witz on “The GE Formula” and, as pub- 
lished here, written with coauthor Allan 
Weisenfeld, is the result of a long study of 
this company’s bargaining technique. Mr. 
Berkowitz is assistant professor of economics 
at Rutgers University, and during the past 
year he had the distinction of inaugurating 
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the first TV labor relations. M1 


Weisenfeld is secretary of the New Jersey 
State Board of Mediation. 


class on 


Mr. George E. Bowles, who delivered the 
“Bargaining for GAW,” is the 
Michigan State Labor 
Mediation Board. He has been president 
of the Association of State Mediation Agen- 
cies since its formation in 1952. In addition 
to his governmental service in Michigan, 
Mr. Bowles is a practicing attorney and 
well-known arbitrator. 


Vernon H. Jensen is on the 
faculty of the New York State School of 
Industrial and Labor Relations. He is the 
author of several books (Lumber and Labor, 
Heritage of Conflict, Non-ferrous Metals 
Unionism, 1932-1954, a Story of Leadership 
Controversy), and is now finishing a work 
on the history of mediation in New York 
State. For the past three years he has been 
compiling a bibliography on mediation and 
arbitration which is now nearing completion 
and which will be the most comprehensive 
one of its kind. 


Dr. Charles A. 
Division of Research and Statistics of the 
New York State Department of Labor. He 
has been a leader in the field of mediation 
statistics, as is amply reflected by the paper 
included in this compilation. Prior to his 
position with the New York State Labor 
Department, Dr. Pearce was associated with 
the War Labor Board. 


The question of whether or not mediators 
should serve as arbitrators has been debated 
back and forth for many years. Dr. Julius 
J. Manson brings a background of a dozen 
years’ experience (in both capacities) with 
the New York State Board of Mediation to 
his subject, “Mediators as Arbitrators.” Dr 
Manson received his Ph.D. in June, 1955, 
for a comprehensive dissertation on the 
subject of arbitration in New York State. 
His paper at this conference is based largely 
on one chapter taken from that thesis. D1 
Manson is the district director of the New 
York City office of the New York State 
Board of Mediation, and is | 
faculty of the New School for Social Researcl 


paper on 
chairman of the 
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Pearce is director of the 
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The Association of State Mediation Agen 
cies wishes to express its appreciation to all 
those who contributed to the proceedings 
at this Fourth Annual Conference. They 
have made notable contributions to the 
literature on mediation. Their efforts co 
stitute a challenge to carry on 
the exploration of new areas and new ideas 


[The End] 
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European Variations 
Theme 


on the Mediation 
By WILLIAM H. McPHERSON 


W! AMERICANS are sometimes in- 
clined to be very self-satisfied and to 
assume that our methods of operation are 
the only reasonable ones. It is therefore 
interesting, not to say challenging, to pause 
occasionally and gain perspective by a re- 
view of the different methods used in other 
Every democratic nation faces the 
the peaceful 


lands. 
same problem of promoting 
settlement of labor disputes, and in each 
of them the government plays some role in 
the resolution of this problem. An analysis 
of similarities and contrasts in this area 
should be useful. 

It is well known that American mediators 
differ greatly in their methods and _ tech- 
niques. It is for this reason that mediation 
has often been called an art rather than a 
science. It would, however, be easy to 
assume that at least the organization of the 
mediatory machinery would be somewhat 
similar in all western nations. It comes, 
therefore, rather as a find 
what sharp contrasts exist in the mediation 
systems of European countries that border 
on each other and that are similar in many 


surprise to 


respects. 

Before analyzing these differences and 
relating them to our own experience, we 
shall survey briefly the structure of media- 
tion in West Germany, France, the Nether- 
lands, Belgium and Denmark. 
mediation 
necessary 


To understand the nature of 
problems in these nations it is 
get at least a general impression of the 
ivstantial differences between the nature 
collective bargaining in those countries 
nd in our own. In each of the European 
ations the major negotiations are con- 
ucted on an industry-wide basis. On the 
anagement side this means that employ- 
s are much more highly organized for 
rgaining purposes than is typical in the 
nited States. On the union side we find 
single outstanding federation in Denmark 
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and Germany, while in the Netherlands, 
Belgium and France there is dual or triple 
unionism with Socialist, Christian and 
sometimes Communist federations having 
members in each industry, plant and occu- 
pation. The American concept of an “ex- 
clusive bargaining agent” is unknown in 
other democratic countries. Consequently, 
negotiations are usually on a multiunion, 
as well as on a multiemployer, basis. This 
Denmark, where many 
craft basis and 


is the case even in 
unions are formed on a 
must, therefore, join together for industrial 
negotiation, and in Germany, where a sub- 
stantial portion of the organized salaried 
employees belong to a separate federation. 

The general contrast is not confined to 
structure, but is found also in the attitudes 
of the parties. Though international gen- 
eralizations are always dangerous, | think 
it can be said accurately that most of the 
union negotiators in west-European coun- 
tries are more moderate in their economic 
demands and give greater attention to the 
effect of their actions on the economic wel- 
fare of their countries, especially with refer- 
ence to the avoidance of inflation. 

This contrast, if it does in fact exist, is 
the natural result of two conditions, The 
European nations are relatively smaller and 
are, consequently, much more dependent 
than we are on a large volume of imports— 
and, therefore, of exports—to maintain a 
satisfactory standard of living. Union 
leaders are more ready to limit wage de- 
mands to an amount that will not result in 
higher prices. They want to assure that.an 
increase in money wages will mean a cor- 
responding increase in real wages. 

The second reason for this difference of 
attitudes is the scope of the bargaining. 
Its industry-wide and sometimes economy- 
wide character makes it more obvious that 
wage increases are in fact general and are 
members of one 
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Dr. McPherson is professor of eco- 
nomics, Institute of Labor and Indus- 
trial Relations, University of Illinois. 





union at the expense of the rest of the 


population, There is in Europe less oppor- 
tunity for “competitive bargaining” among 
rival union leaders. 


West Germany 

Let us start our survey of the individual 
countries with a brief mention of the media- 
tion system in West Germany, since it 
should win the special approval of the 
members of the Association of State Media- 
tion Agencies. All of the government 
mediators in that country are state, rather 
than federal, officials. It happens that in 
all the other countries that will be dis- 
cussed in this paper, the mediators are 
officials of the national government, but 
perhaps that is only because none of these 
other nations is divided into states. From 
your point of view, we should put the 
general conclusion in this way: In all 
west-European nations that have state 
governments, government mediators are 
exclusively state employees. 

Since the last war, the economic demands 
of the German tnions have, in general, been 
modest. The result -has been that the con- 
tracting parties have usually been able to 
reach agreement and that so far there has 
not been a need for very much mediation. 
Otherwise the state system might have 
proved inadequate, for Germany has a good 
many national, or at least interstate, labor 
agreements. When serious disputes of this 
character have developed, the Minister of 
Labor has usually assumed the role of 
mediator, and even the Chancellor has oc- 
casionally taken a hand. 

Until rather recently, one of the states 
had a unique form of dispute settlement. 
In Baden, the mediator, if he failed to ob- 
tain agreement of the parties, proceeded 
to issue a binding arbitration award him- 
self. This was notable not only because 
there was compulsory arbitration of labor 
agreements, but also because the mediator 
and the arbitrator were the same individual. 
This method has sometimes been followed 
in some of our own state mediation agen- 
cies with reference to grievance cases, but 
I am not aware that it has been used in 
instances of contract negotiation 


Before concluding reference to Germany 
it should in all fairness be mentioned that 
this country did have a national mediatior 
service during the period between World 
War I and the Nazi era, and that it will 
probably re-establish such a service in the 
not distant future. 


France 

The French mediation system is charac- 
terized by an elaborate structure that is 
largely inoperative. France has long had 
extensive and generally successful ma- 
chinery for the settlement of grievances in 
their “councils of upright men” that are 
established on a bipartite basis with a 
neutral member added in case of deadlock, 
but the parties get little help from the 
government in resolving their collective dis 
putes connected with the negotiation of 


labor agreements. 

Actually, there are relatively few labor 
agreements in France. Prior to World 
War I, the French unions, under syndicalis: 
influence, opposed the conclusion of agree- 
ments. Only under the Popular Front gov- 
ernment of the late 1930’s was there a brief 
spurt of agreement-making. 

The continuation of government wage 
fixing for several years after the last war 
greatly limited the incentive to negotiate 
Even after the right to bargain on wages 
was regained in 1950, relatively few agree- 
ments have been concluded, due to the 
weakness of the unions and the bitter and 
vindictive antiunionism of the employers 
This employer attitude may be due in part 
to the existence of Communist leadership 
in the largest union federation and to the 
rivalry between this organization and_ the 
anti-Communist unions. It would appear, 
however, that most employers are just 
about as hostile to the Christian and the 
Socialist unions as to the Communist or 
ganizations. 

Resulting in part from the Communist 
influence is the tendency of French work 
ers to view a Strike often as a demonstratio1 
rather than as an endurance contest, mak 
ing such stoppages unamenable to mediation 

A final consideration affecting the nature 
of collective bargaining and mediation i1 
France is the existence of a considerab] 
number of government enterprises. Neg 
tiation in these instances often involves 


high political officials. 





1A brief account of it may be found in V. R. 
Lorwin, The French Labor Movement (Harvard 
University Press, 1954), pp. -254. 
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As a result of these several factors, the 
French climate of labor relations is obvi- 
ously not favorable for successful media- 
tion. Though mediation machinery has 
existed in France since first established by 
law in 1892, it has been little used. 


The Labor Agreements Act of 1950 pro- 
vides for mediation not by individual gov- 
ernment officials, but only by tripartite 
mediation commissions. There are a na- 
tional commission and regional commis- 
sions, each consisting of two government 
officials plus three labor and three manage- 
ment representatives appointed by the 
Minister of Labor from lists of nominees 
submitted by the major unions and em- 
ployers’ associations. There are similar 
commissions at the local or departmental 
level, attached for administrative purposes 
to the regional commissions. France has no 
full-time mediator. 


The act purports to establish compulsory 
mediation, but the terms are vague and 
sanctions are lacking. The Minister of 
Labor or any prefect can order mediation, 
but they seldom do so. In practice, media- 
tion is “compulsory” only if requested by 
one of the parties. The act further requires 
that labor agreements contain a provision 
for the conciliation of disputes, but in prac- 
tice the committees thus established deal 
only with grievances. 

When the appearance of a case necessi- 
tates the convening of a commission—this 
occurs on the average only about five times 
a year in the case of the national commis- 
sion—a hearing is held. At its conclusion 
the parties are asked to withdraw, while 
the commission discusses the case in ex- 
ecutive session. They are then called back 
in to hear the settlement proposal, after 
which they confer separately and jointly to 
decide whether they will accept or reject it. 

It must be obvious to one who under- 
stands the true nature of mediation that 
such a procedure cannot be highly suc- 
cessful. A commission cannot get to the 
eart of a case in such a formal hearing. 
lt has no means of investigating the situa- 

on and no real opportunity to probe the 

illingness of the parties to accept various 
ssible compromises. Nor does it have 

\v occasion to attempt intensive suasion. 

Under these conditions, it is perhaps sur- 

ising that as many as one third of the 415 

ises handled during the first three years 

ive resulted in settlement. It is probable, 
wever, that most of the successful cases 
re ones where the parties were already 
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on the verge of agreement, but could not 
quite accomplish it either because both par- 
ties hesitated to offer an acceptable con- 
cession for fear of losing a_ bargaining 
advantage or because a negotiator was un- 
willing to take the responsibility for accept- 
ing a distasteful, but inevitable, compromise. 
It is customary for each party to confer 
with its representatives on the commission 
in advance of the hearing so that the com- 
mission is aware of any concessions that 
either party is willing to make and of the 
limits of acceptability as the parties en- 
visage them. It has, however, little oppor- 
tunity to try to shift these limits. Thus the 
main function successfully performed by 
the commissions may be that of face saving. 


Before concluding the discussion of France, 
it should be added that the factory in- 
spectors attached to the Ministry of Labor 
frequently serve as mediators informally, 
that is, without statutory basis. They do 
have the statutory function of approving 
or overruling every dismissal of a shop 
steward, and probably attempt mediation in 
some of these instances. It is perhaps this 
function that has led the parties sometimes 
to turn to them for aid in achieving agree- 
ment in other disputes at the establishment 
level. It is probable, however, that such 
mediation usually concerns grievances or 
other minor disputes rather than contract 
negotiations. 

In general, France offers an. excellent 
example of what should be avoided in 
establishing a successful mediation system. 


The Netherlands 


In the Netherlands we find an unusual 
situation where the law regarding media- 
tion gives a totally false picture of the 
actuality, where the government mediators 
do practically no mediating and where 
mediation is actually performed by a private 
“Foundation,” 

In order to understand the operation of 
this unusual system, it must first be real- 
ized that the Netherlands has a highly con- 
trolled economy. No other country has 
been able to control its economic system so 
thoroughly during ten years of peace and 
still maintain a vigorously democratic form 
of government. Before discussing the op- 
eration of this system insofar as it relates 
to labor disputes, the major organizations 
involved must first be briefly described. 


First upon the scene was the Board of 
Mediators, established by the Labor Dis- 
putes Act of 1923. It has a full-time chair- 
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man and seven part-time members. Its 
original function, as might be expected, 
was to seek to win agreement of the par- 
ties in unresolved labor disputes. If a series 
of conferences failed to produce agreement, 
the board could issue a formal, public pro- 
posal. The board still has this legal func- 
tion, but since the war it has seldom been 
able to exercise it, for the simple reason 
that there have been almost no unresolved 
disputes, disregarding an occasional wildcat 
stoppage and a few strikes instigated by 
one of their smaller labor federations, 
which is Communistically inclined. 


The lack of any demand for governmental 
labor mediation does not mean, however, 
that the board is idle. The Emergency 
Decree on Labor Relations of 1945 gave it 
the function of administering wage controls. 
The government has subsequently discon- 
tinued price controls, and relies very largely 
on the control of wages to prevent inflation 
and maintain full employment. The Board 
of Mediators has the authority to determine 
government wage policies, and all labor 
agreements On wages or fringe issues re- 
quire its approval. It appears to be a very 
important government agency. We shall 
see in a moment why this appearance is 
deceptive. 

The key organization for our purpose is 
the Labor Foundation, a unique and _ fasci- 
nating institution.*? During the German 
occupation, top management and labor leaders 
often met clandestinely in the resistance 
movement. They decided that they would 
continue collaboration after their 
country was liberated. Early in 1945 they 
established the Labor Foundation to en- 
sure, as they put it, “lasting good social 
relations on the basis of organized coopera- 
tion between employers and workers.” Its 
members on the labor side are the three 
major union federations—Socialist, Catholic 
and Protestant. On the managernent side 
they are the neutral, Catholic and Protest- 
ant employers’ federations, pius other or- 
ganizations covering retail trade, handicrafts 
and agriculture. Its board of directors is 
bipartite, but its staff is headed by an emi- 


ck se 


nent professor. The board meets weekly to 
resolve major issues, but the vast bulk of 
the foundation’s activity is carried on in a 
number of standing and ad hoc committees. 
The foundation stands ready to advise its 
members and the government. It is, first 
of all, a super labor-management policy- 
determining agency. It is also an adminis- 





* For a brief description as of 1950, 
Westrate, ‘‘Industrial 
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trative agency, dealing with many individu: 
cases that involve more the applicatio 
rather than the determination of policy. 


A third relevant organization is th 
Social-Economic Council, established by the 
Industrial Organization Act of 1950. Th 
council consists of 45 members, appointe: 
one third each by labor, management anc 
government. Its principal function is t 
serve as an advisor to Parliament and other 
branches of government. Its labor and 
management members participate as repre 
sentatives of their organizations, but the 
government appointees speak as individuals, 
without committing their agencies. 

The operation of the Dutch system will 
be described with reference to three func 
tions: advice to government, wage control 
and dispute mediation. 

Since the establishment of the Labor 
Foundation in 1945, the government has 
made a practice of consulting it on nearly 
all major issues of policy determination on 
economic questions, whether of a legisla- 
tive or administrative nature. In a con- 
trolled economy such questions are obviously 
numerous. The foundation made more than 
1,000 recommendations from 1945 to 1950, 
mostly at the request of various governmental 
bodies rather than on its own initiative. 


Economic councils, composed largely of 
labor and management representatives, have 
at times been established by law in some 
countries—notably France, Belgium and 
Germany—to consider economic legislation 
in an advisory capacity prior to parlia- 
mentary action. The fundamental difference 
in the operation of these and the Dutch 
system lies not so much in the nongovern- 
mental character of the latter as in the fact 
that it nearly always manages to present a 
unanimous recommendation as to how each 
problem should be handled, whereas the 
economic councils in other countries have 
served chiefly to crystallize, rather than to 
resolve, labor-management disagreements 
A vote is seldom taken in the committees 
of the foundation. If consensus cannot be 
achieved, the recommendation indicates which 
of the member organizations do not con 
cur. Because of their usual unanimity, th« 
recommendations have carried great weight 
with the governmental authorities. The suc 
cess of the foundation in this function, as 1 
its others, is based not upon its organiza 
tional 
operate” of its member organizations. 


form, but upon the “will to c 


6 Industrial and Labor Relations Re- 
view 88-93 (October, 1952). 
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In spite of their success, the foundation’s 
members came increasingly to feel that the 
governmental advisory function would be 
better performed if they had the benefit of 
the participation of some government offi- 
cials in their discussions and if these offi- 
cials had the benefit of understanding the 
full basis for the recommendations instead 
of merely receiving notice of the outcome 
of these discussions. They therefore began 
to appoint some government officials as 
members of those foundation committees 
that were responsible for formulating recom- 
mendations. Eventually, in 1950, they 
concurred in the establishment of the Social- 
Economic Council to take over from the 
foundation the advisory function regarding 
all questions of general economic signifi- 
cance and ones involving technical detail. 
The foundation continues to advise govern- 
ment agencies on questions of more limited 
application and on administrative matters. 

Economic control in the Netherlands is 
intended to prevent inflation, to maintain 
the nation’s position in international trade 
and to increase employment opportunities 
in this densely populated country. In super- 
vising the wage structure, the Board of 
Mediators seeks the advice of the Social- 
Economic Council on the question of an 
occasional general wage increase and the 
advice of the Labor Foundation on the 
many cases involving a wage modification 
for individual industries or establishments. 

Since this advice is usually carefully con- 
sidered by union and industry officials who 
have a high sense of responsibility for the 
national welfare, it is generally accepted 
by the board. The board thus finds itself 
serving typically as an official rubber stamp, 
and on only rare occasions concludes that 
it cannot accept the recommendation with- 
out deviating from established stabilization 
policy. This system offers some challeng- 
ing contrasts to our own erstwhile method 
of wartime wage control. 

When the board receives from an in- 

stry or an establishment a joint request 

ipproval of a change in the terms of em- 
ment, the case is first referred to the 
ige committee of the foundation. This 
mmittee holds a hearing wih the parties, 
hich is invited the board’s official who 
urisdiction over the industry involved. 
committee, as a private organization, 
any authority to compel the attend- 

of the parties or the submission of 
but cooperation is obtained volun- 
since the parties usually are members, 
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directly or indirectly, of the organizations 
that established the foundation. The com- 
mittee’s decisions are reached in executive 
session, but a strong effort is made to ob- 
tain the concurrence of both parties if any 
modification of the initial request is deemed 
necessary. 

Terms of employment are set forth in in- 
dustrial agreements that are usually na- 
tional in scope, with separate supplementary 
agreements at the establishment level. If 
a deadlock is reached in these negotiations 
that cannot be resolved by the national 
union and employers’ association covering 
the particular industry, it is referred to a 
standing committee of the Labor Founda- 
tion that specializes in mediating such 
disputes. As of 1953, the committee had suc 
ceeded in obtaining agreement in every case 
that had been brought to its attention. The 
present three-month-old strike of the dia- 
mond cutters is one of the rare cases that 
have defied the efforts of the Labor Founda- 
tion and the Board of Mediators. We may 
conclude that, as actually practiced, media- 
tion in the Netherlands is bipartite in char- 
acter, reminiscent of the Boston Industrial 
Relations Council in our own country. 


While the Labor Foundation has op- 
erated with amazing success for a decade, 
its indefinite continuation is far from as- 
sured. Increasing friction may develop as 
a result of changing economic conditions. 
Industrial profits were relatively high in the 
early postwar years, so that management 
could readily agree to wage increases that 
involved a gradual increase in the standard 
of living. The intensification of interna- 
tional competition may change this situa- 
tion, though there are no signs of this 
as yet. The chances for continued col- 
laboration among the labor federations are 
also in doubt. Toward the end of last year, 
Catholic leaders reportedly directed mem- 
bers of their faith to cancel any membership 
in unions affiliated with the largest of the 
labor federations, the Socialist Netherlands 
Federation of Trade Unions. This led the 
latter to declare that further collaboration 
with the Catholic unions would be impossible 

Successful bipartite mediation is not con- 
tingent on a policy of national economic 
control. It is, however, dependent upon a 
general conviction that there are serious 
economic problems that can best be solved 


by sincere, top-level collaboration between 
Only 


under such conditions will the necessary 


management and labor leaders. 


“will to cooperate” be found. 
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Belgium 

The Belgian system of mediation is nota- 
ble in that those government officials who 
are called mediators play a less important 
role than others who are not so designated 
and in that those who perform the more 
significant mediation do so on a part-time 
basis, yet participate actively in a negotia- 
tion from its very beginning. 

The major labor agreements are con- 
cluded on a national basis by bipartite 
industrial commissions. These commis- 
sions, established at the end of the war, 
consist of an equal number of representa- 
tives of the unions and employers’ asso- 
ciations that are active in the particular 
industry. There are about 45 such com- 
missions, each having from 12 to 30 repre- 
sentative members. In addition, each has 
a president, a vice president and a secre- 
tary. The representative members are 
named by the government from lists of 
nominees submitted by the unions and 
employers’ associations. The three other 
members are named by the Minister of 
Labor, the president being typically an 
official of that ministry. These three have 
a voice, but no vote. Their vote would be 
unimportant in any case, since decisions of 
the commission must be unanimous. 


The labor agreements concluded by a 
commission are immediately binding on the 
members of the organizations represented 
there, that is, on the great bulk of the 
industry, but they may be extended by the 
government to be binding on the entire 


industry. 


These commissions have a second func- 


tion of avoiding or conciliating disputes 


between employers and employees. Such 
disputes are often in the form of grievances, 
but they may also concern the drafting 
of shop rules or a supplementary estab- 
lishment agreement. To perform this con- 
ciliation function, the commission has a 
so-called “permanent bureau” consisting of 
equal 


the commission president and an 


number of labor and management members. 

From this description, it can be seen that 
the real mediators in Belgium are those 
officials of the Ministry of Labor, who, in 
addition to their administrative 
duties, have been named as president of 


regular 


one or more of the industry commissions. 
In the case of bargaining on the national 
agreements, these presidents perform their 
mediatory service throughout the negotia- 


tions. In the case of disputes at the estab- 
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lishment level, they enter the scene at 
later stage, and are assisted in their efforts 
by a small group of labor and manageme1 
representatives who are not parties to th: 
dispute but who belong to the same industry 


A national labor council was established 
by law in 1952, replacing an earlier orga 
ization that had been formed unofficially by 
the labor and management federations 
The chief functions of the council are to 
advise Parliament and the government 
agencies On major economic issues and to 
settle any jurisdictional disputes between 
industry commissions. The law does not 
foresee an appeal to the council of any 
dispute unresolved in an industry commis- 
sion, but such procedure has in fact oc- 
curred on rare occasions. Actually, the 
commissions have been highly successful 
in obtaining agreement so that the question 
of a next step seldom arises. Considera- 
tion of an issue by the council is much more 
likely if it involves an issue that affects 
more than one industry, though it has on 
occasion dealt with a dispute that involved 
only a single industry. 


In its function as governmental advisor, 
the council, at the time of my visit in 1953, 
had been less successful than the Dutch 
Social-Economic Council, because of in- 
ability to obtain unanimity. For example, 
on one of the first questions submitted 
to it by the government—the issue of ex- 
tending the guaranteed weekly wage from 
salaried employees to manual workers— 
there were not only separate recommenda- 
tions from management and labor, but also 
some unresolved variations in the positions 
of the two union federations. Thus, in this 
function the council has served, at least in 
its early days, chiefly to crystallize the 
divergent views of its member ‘organiza- 
tions. As one student described it, “The 
delegates seem to come only to defend their 
respective positions. The spirit of com- 
promise is lacking.” 

There are also in Belgium a few official 
mediators on the staff of the Ministry ot 
They deal with disputes at the 
The factory inspectors 
role. Ther 


Labor. 
establishment level. 
sometimes play a mediatory 
are, in addition, two “social conciliators,” 
who may enter a local dispute at the request 
of either party. In the case of a significant 
dispute where there is no request for a 
conciliator, the Minister of Labor may ap- 
point someone—usually another member ot 
his staff—to serve this function. In case of 
difficulty he may, himself, attempt to bring 


about agreement. Thus there exist in 
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Belgium two possible lines of procedure 
for mediation. In practice, the more im- 
portant of the two is that which might be 
characterized as “tripartite.” 


Denmark 


The Danish system of mediation is espe- 
cially interesting because, even more than 
the others already described, it differs so 
completely from our own.’ It is unique in 
several respects. It is highly centralized 
in structure and highly intermittent in tim- 
ing. Its organization and operation are set 
forth in unusual detail in statutory form. 
It often involves strong governmental pres- 
sures in a country that has a vital tradition 
of voluntarism and democracy. Perhaps 
the most intriguing of its peculiarities is 
the extent to which elements of fact-finding 
and arbitration are intermingled in the 
mediation process. 

In order to understand the operation of 
Danish mediation it is necessary to know 
something about the strange structure of 
collective bargaining that has evolved grad- 
ually in that country since labor and man- 
agement first entered into a basic agreement 
governing their relationships more thar 
50 years ago. Labor and management are 
more highly organized in Denmark than in 
any other democratic country. Nearly all 
wage earners and a high proportion of 
salaried employees are union members, and 
nearly all unions (many of them being craft 
unions) belong to the Danish Federation of 
Labor. Similarly, an exceptional propor- 
tion of companies belong to the Danish 
Employers’ Association, and have given 
their association an exceptional degree of 
authority. 


\ll labor agreements between members 
athliated with these federations have a two- 
year duration and expire simultaneously on 
March 1 of the even-numbered years. The 
iederations play a significant role in the 
egotiation of these agreements. It would 
surely surprise many Americans to learn 
that this high degree of centralization has 

accepted reluctantly by labor at the 
istence of management, which has, in 
past, made forceful use of the sympa- 
tic lockout as a persuasive device. 

Che biennial negotiations on revision of 

st labor agreements thus follow a defi- 

schedule, based on agreement between 
federations. Demands must be _ sub- 


mitted not later than November 20. Since 
nearly all agreements are of a multiem- 
ployer character, negotiation is conducted 
by the national unions and the various 
employers’ associations until the end of the 
year. In January unresolved issues are 
turned over to the top federations for 
further negotiation. If some issues are still 
unresolved by mid-February, the mediator 
then enters the scene for one of his infre- 
quent but hectic appearances. It now be- 
comes obvious why there is no full-time 
mediator in Denmark. 

Legislation regarding the mediation sys- 
tem was first passed in 1910. Several major 
revisions have since been enacted at the 
joint request of labor and management. 
The system is now in the hands of a board 
of mediation consisting of three part-time 
members, who are appointed for three-year 
terms on recommendation of the tripartite 
labor court. These three are empowered 
to sit as a group on a single case, but they 


have long since abandoned this practice, 
having concluded that the prestige gained 
in that way is more than offset by the 
greater difficulty in gaining the confidence 
of the parties and obtaining candid dis- 


closure of their respective positions, 

As provided in the mediation act, the 
three mediators divide the mediation area 
among themselves. In practice, the chair- 
man handles the negotiations between the 
top federations, and the other two deal with 
negotiations between unaffiliated organiza- 
tions. An amendment of 1945 authorized 
the appointment of twelve “submediators,” 
who are available to help the parties at the 
first level of negotiation. Their activity 
makes it less likely that demands peculiar 
to a particular agreement will be lost in 
the shuffle when negotiations reach their 
climax. 

The mediation act gives the mediators 
the right to require attendance of the 
parties at conferences and to compel, 
through the auspices of the labor court, 
the presentation of pertinent evidence and 
This latter authority has never 
Other provisions of the 


testimony. 
been exercised. 
act will be mentioned in connection with 
the following description of the actual oper- 
ation of the mediation system. 


The current chairman of the mediation 
board has served in this capacity for 20 
years. During 23 months out of every 24, 
his principal occupation is chief of the fac- 





its development up to 1950 is admirably 
ribed in Walter Galenson, The Danish Sys- 


ASMA Proceedings 


tem of Labor Relations (Harvard University 
Press, 1952). 
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tory inspection service. When he is called 
in to the negotiations, his first step is to 
gather information regarding the current 
status of the unresolved issues, first from 
the parties in separate session and then in 
joint session. He then reaches agreement 
with the federations as to which are the 
“general” issues that are common to most 
of the individual negotiations. He refers 
the special and technical issues to the initial 
parties for further negotiation with the help 
of a submediator. He retains jurisdiction 
over the general issues, merging them into 
a single case. This consolidation is facili- 
tated by a recent agreement that concessions 
won by most of the unions in any industry 
will be accorded to any others in that 
industry even though the latter unions did 
not raise these issues in their original 
demands. 


The mediator’s next step is to remove 
any threat of impending strike or lockout. 
The act gives him authority to require 
deferment of any stoppage for one week. 
Rather than relying on this right, he seeks 
from the parties at the outset an agreement 
that there will be no stoppage until he has 
suspended mediation as hopeless. The 
parties are usually quite ready to enter into 
such an agreement, for they feel confident 
that they can persuade him at any time 
they wish that further mediation would be 
futile. If any of the parties is reluctant to 
agree, the mediator forces its consent by 
refusing to undertake mediation until all 
have concurred in the commitment. 


When actual negotiation now gets under 
way, the mediator first concentrates on the 
minor issues, and attempts to obtain agree- 
ment on them individually. In proceeding 
to consideration of the major issues, he 
acts chiefly as a conciliator, reserving his 
own proposals on all unresolved issues to 
be submitted as a total package at the 
conclusion of the conferences During 
these negotiations he keeps sounding out 
the parties regarding possible compromises 
on the individual issues, sometimes by sep- 
arate conferences and sometimes by passing 
notes to one side of the table or the other 


When he decides that the issues have been 
reduced to ones on which no agreement is 
possible, he drafts his tentative proposal as 
to how the unresolved contract provisions 
should read. He then reviews this with the 
parties, accepting many suggestions for re- 
vision of phraseology. Next he requests 
the negotiators to accept his proposal per- 
sonally before it is referred for approval to 
the respective memberships. If any of the 
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negotiators reject it, the mediator seeks 

find some modification that will win gener: 
acceptance. He will not submit it to rati 
fication by the many organizations involve: 
so long as it is rejected by any of the neg: 
tiators, though he may do so if a few « 
them take the middle ground of neithe: 
accepting nor rejecting it. If necessary, h« 
sometimes applies pressure to obtain thy 
withdrawal of objection by indicating that 
otherwise he will issue no proposal. The 
many negotiators who are ready to accept 
the proposal can then be expected to urg 
the recalcitrant few to comply in order t 

avoid an indefinite delay in the conclusion 
of the negotiations. 

After acceptance by the negotiators has 
been obtained, the question of ratification 
comes. This presents some special problems 
in Denmark, because the proposal usually 
applies to a large number of unions and in- 
dustries. The employers’ federation in r¢ 
cent years has consistently taken the position 
that there shall be no settlement with any 
of these unions until agreement has been 
reached with all, and its members have upot 
occasion used the sympathetic lockout t 
enforce this policy. The different unions 
have various methods of ratification, and it 
is necessary to combine their separate ac- 
tions into a total result in some way that 
will not permit a few disgruntled unions 
to thwart the will of the vast majority. For 
this purpose the federations have agreed on 
detailed regulations, which were incorpo- 
rated into the mediation act in 1934 and 
1940. I believe that such legislation is 
found only in Denmark. 

For the purpose of ratification of a pro- 
posal that applies to more than one union, 
the mediator is empowered to decide how 
unions shall be grouped. In other words, 
he determines the “voting unit” on each of 
the issues. In the case of unions using 
the referendum, if less than 75 per cent 
of the members vote, “the competent meeting 
shall adopt a decision as regards the remain- 
ing votes up to 75 per cent.” The “compe- 
tent meeting” is usually the executive board, 
which can usually be relied upon to vote 
solidly for acceptance of the proposal. 

In spite of these provisions, proposals 
have been rejected on at least five occasions 
by employees and twice by employers sinceé 
the war. In such a case, mediation is briefly 
resumed. No significant modification can 
be made at this stage; otherwise, future 
rejections would be encouraged. Some minor 
revision of the proposal may be made before 
it is resubmitted for ratification. In some 
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instances the identical proposal has been 


resubmitted once, or even twice. 





If ratification appears hopeless, the im- 
mediate possibility is a work stoppage. 
When the dispute involves many industries, 
such a stoppage may seriously endanger the 
national welfare. In these instances there is 
usually resort to a form of governmental 
intervention that is seldom, if ever, found 
in democratic nations other than in Den- 
mark. Beginning in 1933, and disregarding 
the period of German occupation, there have 
been ten times when Parliament has acted 
to prevent a strike or lockout, which it was 
thought would create a national emergency. 


The legislative action has taken the form 
either of specifying the terms of employ- 
ment or of compelling arbitration. Arbitra- 
tion has been ordered only twice. The 
awards were almost identical to the media- 
tion proposal. The more usual procedure is 
to enact the mediation proposal. In only 
one case did the special legislation differ 
sharply from the proposal. A repetition of 
such deviation might well undermine the 
entire mediation system and is, therefore, 
quite unlikely. Consequently, the parties 
know full well that in the major consoli- 
dated cases, once the mediation is finalized 
there is littke chance of their obtaining a 
more favorable settlement. Their strong 
desire to retain a vital system of voluntarism 
in collective bargaining leads them to direct 
all their efforts toward winning their gains 
in negotiation and in persuasion of the me- 
diator, and to accept usually the mediation 
proposal when they are convinced that they 
can no longer hope to modify it. 


Now that the picture is well in mind, one 
may well ask whether this system can 
properly be referred to as “mediation.” It 
seems to me that the procedure as a whole 
cannot accurately be characterized in that 
way. In its early stages it is pure mediation, 
ind some issues are settled by agreement 
that has been facilitated by the informal 
participation of the mediator. The issuance 

a formal proposal covering the unresolved 

ies appears to be more akin to fact-find- 

except that there is no reliance on the 
ce of public opinion, for the mediator 
s not draft an opinion and the mediation 
prohibits any general public reference 
the terms of the proposal until they are 
ised by the mediator, usually at the 

he announces the results of the ratifi- 
nm procedure. Finally, the system con- 
s elements of arbitration, for, while the 

sal is made privately to the parties 
may be done in any mediation), there 
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is a strong likelihood that its terms, if not 
accepted voluntarily, will be imposed. The 
success of such a system in one of the most 
democratic of nations would seem to require 
outstanding skill and sensitivity on the part 
of the mediator. 


Analysis and Conclusions 


The foregoing account of the organization 
of mediation in the several countries can- 
not but give the impression of complete 
diversity of approach to the problem of 
maintaining industrial peace. For example, 
mediation in Germany is conducted by a 
single public official, whereas in the Nether- 
lands it is bipartite and in France tripartite. 
In Denmark it is bipartite in the second 
stage, with a single mediator in the third 
stage; and in Belgium it is tripartite for 
local disputes, with a single official used in 
industry-wide negotiations. 

If we elaborate on these distinctions, 
however, it is seen that the systems have 
an element of similarity, at least as con- 
trasted to our own, in that labor and manage- 
ment representatives play a larger mediatory 
role in several European countries than 
in the United States. This is true most 
notably in the Netherlands, where practi- 
cally all major labor disputes are settled 
on a bipartite basis by officials of the top 
labor and management federations within 
the structure of the Labor Foundation. 
Similarly, in Denmark mediation at the 
second step of the major negotiations is 
bipartite, since the representatives of the 
top federations there meet jointly with of- 
ficials of their member organizations in an 
attempt to resolve issues that defied agree- 
ment in the original negotiations at the 
industry level. The basic distinction be- 
tween the situation in the Netherlands and 
the second step in Denmark is one of 
result, whereas settlement is almost in- 
variably reached by this method in the 
Netherlands, some issues frequently remain 
unresolved in the Danish procedure, so 
that the government mediator is called in 
to initiate what might be called the third step. 

Labor and management representatives 
also participate as mediators in France and, 
for local disputes, in Belgium, though in 
these instances the structure is tripartite. 
Germany is the only one of the five countries 
here described where labor and manage- 
ment representatives do not normally have 
a role in the mediation process. 

The similarity in the use of a tripartite 
3elgium is of 
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structure in France and 














particular interest in view of the fact that 
the Belgian system appears to work more 
successfully than the French. There is, 
however, one organizational difference of 
possible significance in that the French 
eographi- 


commissions are separated on a g 
‘lgium are 


cal basis whereas those in Be 
organized on an industrial basis. 

Unlike the dispute-settlement methods 
occasionally used in our own country, none 
of the European systems here described 
involves any special effort to mobilize 
public opinion. They have no provision for 
public release of the mediator’s recommen- 
dations, or of any statement of the reason- 
ing on which his proposals are _ based, 
before the parties have taken a final position. 
The employers and unions of Denmark 
have been particularly insistent that the 
mediation proposal should not be made 
public before completion of the ratification 
ballot. Such release is illegal, and news- 
papers have been sued for violation of this 
provision. There is no legislative ban on 
the drafting of a supporting opinion by the 
Danish mediator for subsequent release, but 
an official who once issued such a state- 
ment was not reappointed. 


In our own country, federal and state 
mediators sometimes participate simultane- 
ously in the same case, and in exceptional 
cases a board of public mediators is some- 
times used. It iS, therefore, interesting to 
note that in the countries described it is 
seldom that more than a single public 
mediator acts on a particular case. The 
chief exception is found in France, where 
two government representatives sit on an 
eight-man commission. The Danish medi- 
ators have the legal right to sit as a board, 
but in practice refrain from doing so. 

This is not the place for any extensive 
analysis of the experience of these countries 
in minimizing work stoppages. Jt seems 
clear, however, that whatever method of 
measurement one might use, the conclusion 
would be that the French system has been 
the least successful and the Danish and 
Dutch systems the most successful. The 
Netherlands had the best record in the 
early postwar years, but the Danish record 
has been best during the present decade. 


This diversity of result surely cannot be 
attributed entirely to the systems employed. 
\ more important factor, doubtless, is the 
nature of the over-all relationship between 
management and labor in each country. 
The Netherlands and Denmark stand out 
above all other democratic nations in the 
extent to which management has com- 
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pletely accepted unionism and _ collectiy 
bargaining, and in the extent to which thx 
parties have developed a close rapport an 
a strong desire to settle their own prob 
lems, with full consideration for the na 
tional welfare. In France, on the othe 
hand, union-management hostility is at 

higher pitch than in any of the other fou 
countries. 

There are other reasons why work stop 
pages are less rare in France. Most signifi 
cant may be the fact that the Communist 
influence in the unions of the four othe: 
countries is relatively slight, whereas in th« 
French labor movement it is preponderant 
French mediators, in dealing with Com 
munist unions, are often faced with an ab 
sence of desire to avoid work stoppages 
and a lack of willingness to give serious 
consideration to the national welfare. The 
inclination of many French workers to en 
gage in brief demonstration stoppages is 
another situation that inevitably defies the 
best efforts of mediators. 


Another consideration is that a number 
of French strikes in recent years have been 
conducted by the employees in public utili- 
ties or other government-operated estab- 
lishments. These strikes have been directed 
in reality against government policy as 
established by a certain agency or even by 
the national cabinet. In such cases the 
influence of a public mediator is seriousl) 
limited, for he is at a disadvantage in deal 
ing with high government officials and, as 
a government appointee, becomes suspect 
to labor. Even the use of a bipartite o1 
tripartite board becomes less appropriate in 
such cases. We must probably conclude 
that the entire problem of mediation is 
quite different in a nationalized industry 
than in one that is under private ownership 


In spite of these various factors that help 
to explain the higher incidence of work 
stoppage in France, another conclusion 
seems inescapable—that the mediatory sys- 
tem is itself in part responsible. The rela- 
tively brief and formal contact betwee! 
the members of the mediation commissions 
and the parties does not provide maximum 
opportunity for the exercise of the med! 
ator’s art. In the other countries here dis 
cussed, the mediation procedures usuall 
provide for a longer and more intimate 
contact between the mediator and the pat 
ties and a much fuller opportunity for pet 
suading the parties of the importance 
necessity of making additional concessions 


A nation’s mediatory system, howeve! 
should not be measured solely by the su 
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ess of its government agencies in settling 
lisputes. If labor disputes seldom require 
official attention, then the system must be 
judged to be still more successful. As in 
the case of a nation’s public health or fire 
prevention systems, which function best 
when there is the least need for doctors 
or firemen, so may we consider that medi- 
ation system best which shows the least 
need for public mediators. Other things 
being equal, that mediation system is best 
which has the smallest staff, but other things 
are not equal if the small staff is inadequate 
to meet the needs for its services. 

What is here suggested is that the ideal 
that should be the goal of every democratic 
country in regard to labor dispute settle- 
ment is what has been characterized by 
Professor Sitzler of Heidelberg University * 
as “social self-management.” In mediation 
this would mean the settlement of disputes 
by the parties themselves with the help, 
when necessary, of their own colleagues 
through methods established voluntarily on 
a bipartite basis. 

Some may challenge the desirability of 
this goal. “What is to be gained,” they 
might ask, “if the parties establish their 
own private mediation machinery rather 
than using voluntarily the service that is 
provided by the government?” One answer 
might follow the stereotype that govern- 
ment service should be held to a _ bare 
minimum and that the taxpayers should 
not have to finance any activity that indi- 
viduals or groups can perform for them- 
selves. Such a reply would surely leave 
many of the challengers unconvinced. Much 
more persuasive, it seems to me, is the 
answer that it is psychologically more whole- 
some for persons to solve their own prob- 
lems insofar as possible than to seek outside 
help, unless there is reason to believe 
that the latter method will provide a better 
or more efficient solution. Applying this to 
the mediation problem, it seems probable 
to me that the parties will make more rapid 
progress in their ability to settle their own 
differences if they obtain such help as they 
need from their own colleagues rather than 
from their government. The parties might 

cll come to take increasing pride in their 

lity to handle their own problems, with 
result that their need for assistance 

m their colleagues would gradually 
liminish. The end result might be a sig- 
ant psychological change in the basic 
ire of labor-management relationships. 





If the foreign systems that have been 
discussed are appraised by this standard of 
“social self-management,” we must conclude 
that the Netherlands has come very close 
to achieving the ideal, since labor and 
management have on their own initiative 
established a system that has almost elimi- 
nated the need for governmental assistance 
in dispute settlement. Indeed, the accom- 
plishments of the “social partners” (labor 
and management) in that country seem to 
me to constitute a challenge to their 
counterparts in most other nations. 


If the goal of social self-management 
were accepted, how would it affect the 
appraisal of our own mediation services? 
Does the relatively large size of our com- 
bined federal and state staffs indicate de- 
ficiencies in our system? Clearly it does 
not. The size of the country explains part 
of the discrepancy, but another significant 
factor is that most of our contract negoti- 
ation takes place at the company level, 
whereas in the smaller European countries 
bargaining is typically on an industry-wide 
basis. A third factor is the greater readi- 
ness of the parties in some countries to 
settle their own disputes. 

Yet even these three factors may not 
entirely explain the discrepancy. Certainly 
there are instances in this country where a 
mediator enters a case before he is needed 
or where he calls a conference even though 
he has good reason to know it will be fruit- 
less. One wonders whether some mediators 
do not take more initiative in contacting 
the parties than is consistent with the en- 
couragement of self-reliance. So far as I 
am aware, similar occurrences are much 
less frequent in the countries studied. 

Is it possible that a disservice is being 
done the parties under the fine-sounding 
policy of “preventive mediation”? The need 
for mediation is somewhat seasonal in any 
country, though usually less so than in 
Denmark. One wonders whether the policy 
of preventive mediation may not have been 
motivated in part, consciously or subcon- 
sciously, to provide activity during the sea- 
sonal slumps. If this should by any chance 
be true, it might be better for us to take a 
leaf from the experience of other countries 
and arrange some of our mediation jobs on 
a part-time basis, combining them with 
other government functions. In this way 
we could avoid the present situation where 
many of our mediators are seriously over- 





resented in an unpublished paper to the 
ciation for Social Progress at its meeting 
onn on September 13, 1952. 
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worked at some seasons, but tempted to 
intrude upon the parties unnecessarily at 
other times. 

The preceding discussion of a goal of 
social self-management leads to a final 
question: Why does the Danish system 
seem to be so satisfactory to all concerned, 
even though considerable use is made of a 
public mediator? Perhaps one reason may 
be that the parties there have a consider- 
able voice in the selection of the govern- 
ment mediators. These officials are appointed 
after nomination by the tripartite labor 
court, of whose seven members six are 
representatives of labor or management. 
Under these circumstances it may well be 
that the parties regard the mediators as 
practically their own joint representatives. 

Does the Danish experience indicate that 
management and labor should be given a 
voice in the appointment of mediators in 
our own country? The most likely method 
to accomplish the suggestion would be to 
give to labor-management advisory com- 
mittees of the federal and state services a 
veto right on individual appointments. There 
is no assurance that this would be bene- 
ficial. It is doubtful whether it would give 
the individual employer and the local union 
any real sense of participation in the federal 
service, but it would be more likely to do 
so at the regional level and in the states. 








































The proposal would involve the introduc 
tion of periodic reappointment rather thar 
permanent tenure. It would, moreover, in 
volve some risk of abuse. It could succee 
only if there were a high sense of responsi 
bility on the part of management and unio 
officials. The frequency with which the 
parties have dismissed permanent umpires 
and declined to re-employ ad hoc arbitrators 
or have even attempted to black-list them 
because of a single unpopular decision must 
raise grave doubts as to whether the degre« 
of maturity necessary for the success ot 
such a procedure has yet been achieved 
On the other hand, reassurance is obtained 
from War Labor Board experience, wher 
it was found that the authority of any labor 
or industry member to veto the appoint- 
ment of any public member of a_ board 
agency was exercised with restraint and in 
good faith. The explanation of this conflict 
of evidence is that greater responsibility 
has been demonstrated by the officials of 
the top organizations than by some of the 
individual members. The conclusions, there- 
fore, seem warranted that serious consider- 
ation should be given to increasing the 
participation of organized industry and 
labor in our mediation agencies, and that 
similar consideration should be given by 
unions and employers’ associations to the 
establishment of their own joint mediation 


[The End] 


machinery. 





The Place of Mediation 


in the 


Swedish Collective Bargaining System 


By HOWARD E. DURHAM 


\ EDIATION in Sweden has been con- 
sciously and purposefully integrated 
into the bargaining process and can be 
neither understood nor evaluated except 
in context with other aspects of the col- 
lective bargaining system. <A _ few intro- 
ductory remarks about the labor market 
institutions and the character of collective 
bargaining practices would, therefore, seem 
to be in order before describing the media- 
tion system of that country. 
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The most striking features of the Swedish 
collective bargaining system are the un- 
usually high degree of organization on 
both sides and the balance of power achieved 


in recent years. 


The labor movement is strong, unified 
and socially responsible. Out of a total ot 
2.5 million wage earners and salaried em- 
ployees in the country, some 1.7 milli 
or approximately 68 per cent, are members 
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of unions. Taking the wage earners alone, 
this percentage is much higher, ranging 
up to 95 per cent or more in some indus- 
tries, including manufacturing, mining, con- 
struction and transportation. 

The dominant labor organization is the 
Swedish Confederation of Trade Unions 
(or “LO,” as it is popularly called), made 
up of 44 national unions with a combined 
membership of more than 1.3 million workers. 
Structurally, most national unions are in- 
dustrial in type. Some craft unions still 
exist, particularly in the building trades, 
but even some of these are grouped together 
for bargaining purposes. 

The individual national unions originally 
vested little authority in the central con- 
federation officials but, today, the decision- 
making power, particularly on wage policy 
and the control of strikes, is quite highly 
centralized in the LO executives. For ex- 


ample, the approval of the LO secretariat 
is now required before any constituent union 
may declare a strike involving more than 


3 per cent of its members. This rule ap- 
plies likewise to stoppages involving less 
than 3 per cent of the members if the 
contemplated strike is expected to affect 
other LO unions. Noncompliance results 
in forfeiture of LO financial assistance, 
which is an important factor in industry- 
wide strikes, but not in expulsion from the 
confederation. 

Employers are similarly well organized. 
The counterpart to LO on the employers’ 
side is the Swedish Confederation of Em- 
ployers (or “SAF,” as it is commonly 
called). This highly efficient and strongly 
centralized organization is made up of 40 
idustry federations plus a general group 
of nonfederated employers. Its combined 

embership is approximately 13,000 com- 

nies, which employ nearly 750,000 workers. 
me of the principal industries represented 
machine manufacturing, iron and steel, 
struction, textiles, clothing, paper and 

», lumbering, shoe and leather, and 

nicals. Some industry associations, in- 
ing shipping, agriculture, forestry, com- 
e, and hotel and restaurant owners, 
iin outside SAF but generally follow 
ad in collective bargaining matters. 
\F is recognized as the acknowledged 


esman for employers throughout the 
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country in the same way LO is looked upon 
as the spokesman for the labor movement. 
The predominant position occupied by these 
two organizations is manifested politically 
as well as economically. Representatives of 
both sit on the Labor Court and serve on 
other state boards dealing with labor matters. 
Both are consulted regularly by the gov- 
ernment. 

The centralized authority vested in SAF 
over constituent employers is much greater 
than that exercised by LO over its member 
unions. No employer or association mem- 
ber can sign a labor agreement or declare 
a lockout without prior approval of SAF. 
Members, however, must comply with a 
lockout order of the confederation and abide 
by instructions issued in regard to the 
application of labor agreements. Further- 
more, each contract entered into by a mem- 
ber must contain a provision stipulating the 
right of the employer to hire and fire with- 
out regard to union membership. 

At the end of 1952, there were 19,540 
LO agreements in the country, 
covering 96,350 employers and_ 1,251,079 
workers. The extent of nation-wide bar- 
gaining is shown by the fact that 62 per 
cent of all employers involved in these 
agreements (59,774) and 62 per cent of all 
workers (759,070) were covered by only 263 
contracts, negotiated by industry federa- 
tions and national unions on an industry 
basis. In reality, the scope of country-wide 
bargaining is even higher than these figures 
indicate. It is customary in some industries 
to sign and report contracts as local agree- 
ments even though the negotiations are con- 
ducted nationally. Even the purely local 
agreements between branch unions and non- 
federated employers follow the national 
pattern in most instances. 


effective 


Under the prevailing bargaining system 
all or nearly all contracts are of one-year 
duration and expire at the end of the cal- 
endar year or in the early winter or spring 
months. Most of them require three months’ 
notice of termination or modification. In 
August of each year, economists from SAF 
and LO meet with the Minister of Finance 
to discuss the economic outlook for the 
coming year, and from these discussions 
emerge the principal pattern and substance 
of the subsequent negotiations. After this 
meeting, the LO representative assembly is 
convened and, together with the LO secre- 
tariat, formulates and issues to the national 
unions the wage policy recommendations 
for the coming contract negotiations. These 
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recommendations are based on the known 


and anticipated economic trends, with due 
regard, of course, to current price and profit 
levels, increased productivity, real wages 
and the sentiment of the rank-and-file union 
members. The wage demands of individual 


national unions, drawn up subsequently, 


and generally in accord with these recom- 
mendations, are submitted to the opposite 


industry federation well in advance of actual 


negotiations. In recent years, it has been 
the practice of LO to urge restraint in wage 
demands in years of heavy inflation and to 
leave bargaining relatively free when eco 
temper of the 


nomic conditions or the 


workers justify or require it 

Although bargaining is generally left to 
the constituent national unions and employer 
associations, with the assistance of SAF and 
LO when necessary, there are times when 
the two top confederations get together for 
Such negotiations gen- 
matters, but 
two organ- 


direct negotiations. 
erally relate to broad policy 

in several recent instances the 
izations actually 
ments covering specific contract years 
example, during the last war they 
tiated “wage index agreements,” tying wages 
By voluntarily sta- 
government 


agree- 
For 


nego- 


negotiated wage 


living. 
they 


to the cost of 
bilizing 


action in this direction. 


wages, avoided 


The most important policy agreement en- 
these two organizations was 
the Basic Agreement of 1938, which is 
important from the point of view of both 
its substance and its human relations aspects. 
Under threat of compulsory arbitration 
legislation, the two organizations, in 1936, 
set up a Joint Labor Market Committee 
to study and prepare recommendations on 
labor market problems of common interest. 
The draft ratified two years 
later, established a iomt com- 
mittee for negotiations between SAF and 
LO; provided for a uniform system of nego- 
settle grievance disputes; laid 
down rules for the handling of dismissals 
and layoffs; prohibited certain 
direct action against neutral third parties; 
and established a joint Labor Market Board 
to deal directly, when necessary, with labor 
disputes threatening essential public services. 


tered into by 


agreement, 
permanent 


tiations to 


forms of 


In a statement accompanying the draft 
agreement, the committee made a number 
of observations about the expansion of col- 
lective bargaining in the preceding years, 
the justified concern of the public over open 
conflicts having an adverse effect on the 
economic life of the country, and the impor- 
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tance, to the parties immediately concerns 
as well as to other civic groups, of findin 
means of settling disputes without resort t 
open conflict. In urging this, however, tl 
committee made clear its feelings that tl 
parties should be permitted to do this then 
selves, without state intervention or legisla 
tive compulsion. 

Agreeme! t 


The importance of the Basic 


lies not alone in its terms and the order! 
procedures which grew out of them. Eve 
more important is the resulting change 

attitude which manifested itself in the sub 
between the two adver 
in a period of 


relations 
saries. The pact 
collaboration which characterizes the present 
market The threat of 
pulsory arbitration brought them 
and may still be a 
collaborative relationship. The fact remains, 


the \ 


sequent 
ushered 
labor scene. com 
together 
factor in the current 
1 - ‘ - ar . 

however, that regardless of the cause, 
have developed a mature and business-like 
collective bargaining relationship which has 
greatly reduced labor conflict in that country 


Mediation 


It was no mere that the 
growth of collaboration between the labor 


coincidence 


market organizations after 1938 was accom- 
panied by a corresponding increase in the 
use of mediation. With characteristic realism, 
the leaders of industry and labor accepted 
mediation as the least objectionable rm 
of government intervention and proceeded 


to adapt it to their own collective bargain- 


ing system. They cooperated closely with 
the Conciliation Office of the Department 
Affairs in developing mutually 
mediation and proce- 
private 


of Social 
practices 
strengthen the 


agreeable 
dures designed to 
negotiating machinery. 
Swedish labor law makes a clear distinc- 
disputes of 
disputes of “rights.” The 
government has consistently 
noninterference in the making of contracts 
have been set up 


tion between “interests” 


F policy of 
been one 


but elaborate rules t 
enforce contract terms once they are nego- 
The binding 

agreements wi 


tiated and accepted. 
of collective bargaining 
affirmed in the Collective Contracts Act 

1928. A companion act the same year pro- 
vided for the establishment of a Labor 
Court to enforce this law. Thenceforth 
strikes, lockouts, boycotts and other forms 
of direct action illegal in disputes 
involving the application or interpretation 
of existing contracts or labor statutes. Sucl 
disputes must be settled by direct negotia- 
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tion, arbitration or referral to the Labor 
Court. Mediators can and sometimes do 
become involved in disputes of this type, but 
their major activities are in disputes over 
new contract terms. The balance of this 
report will deal exclusively with the media- 
tion of disputes of “interests.” 


Legislative background.—Current activi- 
ties of government mediators are based on 
the Conciliation Act of 1920, as amended 
in 1931 and 1936. The main provisions of 
the 1920 act are those dealing with organ- 
ization, personnel and the duties of the 
mediators. In regard to organization and 
personnel, the law provides for the division 
of the country into mediation districts and 
the appointment, by the King, of a mediator 
for each such district. In addition, it makes 
provision for the appointment, on an ad hoc 
basis, of special mediators in disputes affect- 
ing more than one district and of mediation 
commissions in disputes threatening a seri- 
ous disturbance of labor peace. 


Through custom and practice, built up in 
the improved collective bargaining environ- 
ment of recent years, the present duties of 
mediators vary somewhat from those pre- 
scribed in the Conciliation Act. According 
to the law, a mediator may summon the 
parties to meetings only if the dispute in 
question “has led or threatens to lead 
to a strike or lockout of great importance.” 
In actual practice, mediators intercede in 
most any type of dispute regardless of size 
or importance. The 1931 amendment to the 
mediation law requires the mediator to 
intervene on receipt of a request from either 
the employer or any union which represents 
at least half of the employees involved in 
the controversy. An entire section of the 
law is devoted to a description of methods 
by which the mediator may summon the 
parties to a conference, such as a direct re- 
quest, a request through an intermediary, 


formal notice at the work place or a news-’ 


paper announcement. Today, the parties 
usually seek the services of the mediator. 
\Vhen conferences are initiated by the medi- 
or, the parties readily respond to his call. 
(he 1920 act provided that the parties to 
dispute “are bound to respond to the 
nciliator’s summons,” but no penalty was 
vided for noncompliance. In 1936, an 
endment was passed empowering the 
diator to report a defaulting party to the 
bor Court, which could reissue the sum- 
is under penalty of a fine. No such 
ilties have been assessed, but this is 
bably due more to the change in bargain- 
climate than to the law itself. 
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Another provision of the law which soon 
fell by the wayside was that requiring the 
mediator to urge arbitration if mediation 


proceedings failed to bring about agreement. 
The recalcitrant attitude of the parties in 
respect to the arbitration of contract terms 
resulted in the early demise of this require- 
ment without benefit of statutory amend- 
ment. 

The principal provisions of the law relat- 
ing to the objectives of mediation and the 
implementing duties of both the mediator 
and the parties are still observed today. 
The negotiations conducted by the mediator 
“have the object of bringing about an agree- 
ment in accordance with the offers and pro- 
posals made by the parties themselves in 
the course of the negotiations.” The obliga- 
tion of the parties in mediation proceed- 
ings, as laid down in the 1920 act, are 
simple. Aside from the duty of attending 
meetings, the only stipulated obligation is 
that both parties accede to the mediator’s 
request for “extracts from the accounts and 
other documents, together with statistical 
data, and other facts with which the dis- 
pute is concerned, and also grant him access 
to the workplace concerned insofar as this 
is necessary in order that he may have a 
sufficient basis for coming to a decision on 
the dispute.” 


A further obligation was imposed in 1936 
when an amendment was passed requiring 
a seven-day notice of intent to strike or 
lock out. Hence, today, any party contem- 
plating such action must file, with the 
opposite party and with the mediator (or the 
Conciliation Office), a notice of intent show- 
ing the reasons for the contemplated action. 
The amendment provides that charges of 
violation shall be brought in the general 
courts and that penalties up to 300 crowns 
may be assessed for noncompliance. At 
the present time, the notices are usually 
given orally at mediation sessions already 
under way and confirmed later in writing. 
In most cases the mediator experiences no 
difficulty in gaining an extension of time, if 
necessary, to permit continued negotiations. 

Forms and levels of mediation.—As pointed 
out in the introductory remarks, the col- 
lective bargaining system of Sweden in- 
volves three distinct levels of negotiation: 
(1) between local union organizations and 
individual employers or small groups of 
employers; (2) between national unions and 
industry federations; and (3) between the 
top confederations. To the extent that 
mediation becomes necessary, disputes aris- 


539 










































































ing at the local level are ordinarily handled 
by regular district mediators. Those arising 
at the national or industry level are handled 
either by special mediators or by mediation 
commissions, appointed on an ad hoc basis. 

(1) District mediator. — The country is 
divided, for the purpose of mediation, into 
eight districts, to each of which the King-in- 
Council annually appoints a single mediator. 
The persons so selected are invariably men 
of prominence in their own communities 
and they assume the mediation duties as 
activities subordinate to their principal occu- 
pations or professions. Although the media- 
tion appointments are for one year only, 
the incumbent is usually reappointed year 
after year unless he declines for personal 
reasons or becomes widely unacceptable to 
labor and management groups in his district. 

The principal duties of a district mediator, 
as defined in the Conciliation Act, are “to 
follow with close attention the conditions 
of work within his sphere; in the cases and 
manner contemplated in this Act, to lend his 
assistance in the settlement of trade disputes 
arising in his sphere and in other respects, 
on request, to assist employers and workers 
to conclude agreements likely to establish 
good relations between them and to prevent 
strikes and lockouts.” 

The mediation activities of a district 
mediator need not be confined to his par- 
ticular district. He may be assigned to act 
as special mediator in disputes affecting 
several districts, including his own. If his 
reputation with union and employer groups 
is good, he may also be appointed to act 
as special mediator or chairman (or mem- 
ber) of a mediation commission in an 
industry-wide or otherwise nationally impor- 
tant dispute. Furthermore, he may be hired 
directly by the parties to serve as impartial 
chairman of contract negotiations. The 
activities of some district mediators are 
largely confined to their own districts; 
others are frequently used on special assign- 
ments outside their own area. 

During the period 1950-1953, the vearly 
average number of local intradistrict dis- 
putes mediated by the eight district medi- 
ators was 212. 

(2) Special mediator and mediation com- 
mission—A special mediator works alone 
with the parties. A mediation commission 
is generally made up of a chairman and 
from one to three members. Otherwise, 
there is little to distinguish between the 
two types in terms of character of disputes 
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handled, procedures followed and technique 
employed. In actual practice, the specia 
mediator device is more flexible in that 

is used on relatively minor disputes affectin 
several districts as well as on industry-wid 
or otherwise significant disputes. It is als 
used occasionally in purely intradistrict cases 
where one or both parties refuse to accep 
the regular district mediator. Aside from 
this, both types of mediation are employed 
interchangeably on important disputes, de- 
pending on the wishes of the parties, the 
judgment of the Conciliation Office and 
the availability of top-flight mediators. The 
appointment of a mediation commission, 
however, is often regarded as a “last ditch” 
effort to bring about a settlement and tends 
to bring public opinion to bear on the 
disputants more than is true when a single 
mediator is used. In fact, it is not too un- 
usual to have a mediation commission ap- 
pointed after negotiations before a special 
mediator have failed to result in agreement 

An individual selected for assignment as 
a special mediator or as a member of a 
mediation commission may be either a regu- 
lar district mediator or an _ experienced 
individual from outside the mediation staff. 
In addition to the eight regular district 
mediators there are approximately ten to 15 
other persons who are called upon—some 
occasionally, others frequently—to serve in 
one capacity or the other. Some of thes« 
individuals gained their experience as dis- 
trict mediators in past years; others in 
related government activities. 

As indicated previously, the identity of 
the particular person assigned as_ special 
mediator or as a member of a mediation 
commission depends largely on the wishes 
of the parties. The chief conciliation officer 
invariably consults with both disputants 
before making an assignment. 
the parties decide in advance who they 


Sometimes 


want as mediator and notify the Concilia 
tion Office accordingly. Only in those cases 
where the parties cannot agree on a pal 
ticular man does the government make a 
direct assignment and even then it exercises 
extreme care to obtain a mediator acceptable 
to them. 

(3) Impartial chairman.—One of the most 
unique and interesting aspects of the Swedish 
collective bargaining system is the rather 
widespread use of impartial chairmen in the 
bargaining of contract terms. The status of 
an impartial chairman differs substantially 
from that of a government-appointed medi- 
ator. He is employed directly by the parties 
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and paid by them. He enters the negotia- 
tions at the outset of bargaining or very 
early thereafter and conducts the bargain- 
ing conferences through to settlement or 
until a deadlock is reached. In the event 
agreement eludes him in his capacity as 
impartial chairman, he reports this fact to 
the Conciliation Office of the Royal Social 
Board and is forthwith appointed, by the 
government, as an official mediator—either 
as special mediator or as chairman of a 
mediation commission. 


Impartial chairmen are drawn from the 
same pool of experts used in obtaining 


regular mediators. Although the bulk of 
them appear to be selected from outside the 
government mediation staff, it is not at all 
unusual for a district mediator to sell his 
services to the parties in this capacity. 
There are no restrictions against this prac- 
tice, nor is the district mediator required 
to obtain the approval of the chief concilia- 
tion officer before taking such an assign- 
ment. In fact, the chief conciliation officer 
frequently acts in this capacity himself. 
Che law prohibits the staff mediators from 
accepting any remuneration from the parties 
for mediation work, but this function is not 
looked upon as mediation. Officially, media- 
tion begins in such cases only if a dispute 
occurs and the impartial chairman is ap- 
pointed to serve as special mediator or 
chairman of a mediation commission, Pay- 
ment by the parties stops when this transi- 
tion is made. 


It sometimes happens that in a single case 
a mediator serves progressively in all three 
capacities, but generally only in two, The 
chief conciliation officer points out that his 
office usually attempts to prevail upon the 
parties to use either a single mediator or a 
commission according to their wishes, but 
lot to count on both. In some key dis- 
putes, however, the step-by-step procedure 
is advantageous. 


National wage negotiations in some in- 
dustries are quite regularly conducted under 
e leadership of impartial chairmen. In 
ther industries, this device is used only 
those years when bargaining promises to 
particularly difficult, as, for example, 
en LO wage policy recommendations 
the national unions unrestrained. In 
other industries the device is never 

‘d. Accurate statistics concerning its use 
unavailable. The government does main- 
statistics on all mediation activity, 
luding those cases which advance from 
impartial chairmanship stage, but it has 
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no way of recording those situations in 
which nonstaff impartial chairmen are suc- 
cessful in bringing about agreement with- 
out mediation. It is clear, however, that 
the procedure is quite widely followed. 


Why do the parties, matured and so- 
phisticated in their bargaining, resort to 
impartial chairmen to assist them in their 
normal negotiations? This question was put 
to top SAF, LO and government repre- 
sentatives, and the reasons given were sub- 
stantially as follows: (1) The procedure 
permits the parties to get the man they 
want, when they want him. The number ot 
experienced mediators in the country is 
limited, and, in “tough” bargaining years, 
the demand greatly exceeds the available 
supply. The keen competition makes it 
advisable to reserve the better mediators 
early in the bargaining period. (2) Im- 
partial chairmen are creatures of the par- 
ties who can pay fees commensurate with 
the official and social position and ability of 
the person selected. (3) The parties feel 
that the experience and knowledge gained 
by the impartial chairman in the initial 
stages of negotiations will be of assistance 
to them in the event the dispute advances 
to the mediation stage. (4) The parties in 
some industries postpone negotiations until 
a wage pattern is set in key industries, or 
until after the government has issued its 
economic report (cost of living, etc.) on 
January 1 of each year. Such delays com- 
press the bargaining period, and impartial 
chairmen can help to expedite negotiations 
and hasten agreement. (5) Impartial chair- 
men serve the interests of the parties and 
are not clothed with the authority of the 
State. 

The extent to which special mediators 
and mediation commissions are used is 
shown in the table on the following page, 
which reflects such mediation activity for 
the year 1953. These figures also give some 
indication of the extent to which impartial 
chairmen were employed in that same year. 

Mediation personnel.—All of Sweden’s 
mediators are drawn from public service 
of one type or another. Of the eight in- 
cumbent district mediators, two are judges, 
three are mayors of large or small cities, 
one is a director of a labor exchange, one 
is a lawyer who heads a community institu- 
tion set up to give legal advice to the poor 
and the eighth is the chief conciliation officer 
in Stockholm, who serves both as mediator 
and as top administrative officer for the 
mediation activities of the Royal Social Board. 
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Dis- 
trict 


Num- 
Agreement Reached ber of 


in Negotiations 


Conducted by: ments ator sider 
Special mediator after hav- 15 3 12 
ing served in role of im- 
partial chairman. 
Mediation commission after 4 1 3 


chairman had previously 
served as impartial chair- 
man and as special me- 
diator. 

Mediation commission after 
chairman had previously 
served as impartial chair- 
man only. 

first 40 36 4 


Special mediator in 


instance. 


Mediation commission after 10 7 Z 
chairman had previously 
served as special mediator. 

Mediation commission in l 1 
first instance. 

Impartial chairman in first 12° 6 6 
instance. 

Totals 93 59 34 


Source of 
Mediator * 


Agree- Medi- Out- 

































Number of 
Principal Industries Employees 
Communications, chemicals, mu- 83,700 
nitions, oil refining. 
Food manufacturing, transpor- 49,800 


tation. 


Construction, communications, 429,800 
engineering, textiles, printing, 


hydroelectric, clothing. 


Transportation, maritime, agri- 10,800 
culture, construction, shoe and 
leather. 

Publishing, food manufacturing, 65,200 
transportation, stevedoring. 

Public service. 50,000 


Lumber, hydroelectric, trans- 112,000° 
portation. 


901,300 


1 Chairman only in those disputes mediated by mediation commissions. 
2 These figures are incomplete, for reasons explained above. 





Of those persons called upon to perform 
mediation work on an ad hoc basis, five are 
provincial governors, one is the secretary 
for the central administration of the church, 


one is a bureau chief for the Alcoholic 
Liquor Control Board and one is _ vice- 
governor of the City of Stockholm. Three 


of the five provincial governors and the sec- 
retary of the church were once district me- 
diators. The other two and the bureau 
chief were formerly with the central gov- 
ernment in different capacities and performed 
some special mediation work while so em- 
ployed. Two college professors were on the 
list at one time, but are now deceased, and 
no more have been added. 

The Swedish people have a strong respect 
for the authority of the state, and the high 
social prestige accruing from public service 
is one of the attributes held desirable in 
mediation work. In the words of the genial 
and able chief of the Conciliation Service: 
“The ideal combination, as experience shows, 
is high social standing and experience in 
negotiations.” 
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The labor market parties, themselves, 
rather than the government, appear to be 
primarily responsible for the prevailing prac- 
tice of using only mediators with public 
service backgrounds. They have no par- 
ticular objection to the use of academic 
personnel but maintain they lack experience 
in industrial relations work. On the other 
hand, they do object, in principle, to the us¢ 
of persons who have gained negotiation ex- 
perience as direct representatives of union 
or management organizations. Several top 
management and labor officials interviewed 
in Stockholm stated that the American prac- 
tice of recruiting mediators with such back- 
grounds of experience would be completely 
unacceptable in that country. The theory 
expressed, which seems to be quite gen- 
erally held, is that such persons would un- 
consciously carry over into their mediatio1 
work the attitudes developed while asso- 
ciated with either of the interest groups. 


The limited field from which 
personnel is selected has resulted in a rather 
serious deficiency in the number of com 
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petent mediators at the present time. Leaders 
of both groups complain about the shortage 
The government has attempted to remedy 
this shortcoming by employing “stand-in” 
mediators to take over the work in the dis- 
tricts when the regular district mediators 
are on vacation or are otherwise unable to 
junction. These recruits are given training 
in Stockholm before being sent out to the 
field. Another method used to give experi- 
ence to new men is to put them on mediation 
commissions with experienced mediators. 


Administrative procedure.—Sweden bur- 
dens its mediators with few rules of procedure 
and practically no supervision. Administra- 
tive duties are handled by the chief con- 
ciliation officer in Stockholm, who reports 
to the Royal Social Board of the Depart- 
ment of Social Affairs. The immediate 
staff of the chief conciliation officer consists 
of one assistant and several clerical workers 
The simplicity of organization is evidenced 
by the fact that, in addition to his adminis- 
trative duties, the chief conciliation officer 
also serves as one of the eight district me- 
diators. In 1953, he mediated 30 intradistrict 
cases in his district and nine country-wide 
disputes as special mediator and served as 
chairman of two mediation commissions on 
disputes of national significance. He regards 
himself as an advisor rather than a supervisor. 

He does not make assignments to the 
seven other district mediators in intradis- 
trict disputes. Each district mediator is 
responsible for all mediation activities in his 
rrescribed area and uses his own judgment 
in entering and handling local disputes. As 
indicated previously, he enters disputes either 
it the request of either or both parties or 
mn the basis of a seven-day strike or lockout 
notice. Only if a particular dispute origi- 
nating in his district becomes interdistrict 

r national in scope must he notify the chief 
conciliation officer; otherwise, he is strictly 
n his own. He is required to report but 
once a year on all local disputes mediated. 
He can sell his services to the parties as 
impartial chairman without approval from 

eadquarters. Only in those cases in which 
he serves as special mediator or as a mem- 

er of a mediation commission is it necessary 
him to submit current reports to the 

Conciliation Office and this is no burden 

since these reports form the basis for the 

extra remuneration allowed him for such 
cial activities. 

Special mediators and mediation commis- 

is are likewise free from imposed rules 

procedure. The chief conciliation officer 

s the responsibility of making arrange- 
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ments for their selection and appointment, 
but otherwise exercises no control over 
their activities. 

The absence of control is based on the 
theory that the primary mediatory rela- 
tionship is between the mediator and the 
parties rather than between the mediator 
and the government. The government pays 
the mediators but gives them no tenure other 
than the one-year appointment granted dis- 
trict mediators. It is the responsibility of 
the mediator to gain and maintain the con- 
fidence of the parties with whom he works 
If he fails to gain, or loses, this confidence 
he is finished as a mediator. Thus, the 
parties, rather than the state, decide the 
real tenure of the mediator 


Techniques 


The vital element in Sweden's approach 
to mediation is the mediator’s recognized 
right to formulate and submit to the private 
negotiators a signed mediation proposal de- 
signed to settle all issues in dispute. The 
labor market parties and the public have 
come to expect such a proposal from gov- 
ernment mediators and have helped to make 
it an effective and flexible instrument in the 
resolution of labor-management conflict 


The formulation of a mediation proposal 
is not mandatory. Mediators are well aware 
of the fact that too many rejected proposals 
would bring the procedure into disrepute 
and hence have been very careful in its use. 
Shortly after mediation sessions commence, 
the mediator begins to formulate such a 
proposal, but whether he eventually formalizes 
it and submits it to the parties at the bar 
gaining table depends on his judgment as to 
whether it has a reasonable chance of bring- 
ing about an agreement. If the dispute is 
local in character or otherwise of no great 
significance, and the mediator feels that the 
differences between the parties apparently 
cannot be bridged by such a proposal, he 
refrains from making one. In the event 
other conciliation approaches fail under such 
circumstances, he declares the negotiations 
“boarded” (terminated without results), leav- 
ing the parties free to take economic action. 
If, on the other hand, the dispute is country- 
wide in scope or importance, the mediator 
generally completes and presents a signed 
proposal even though he feels the chances 
of acceptance slim. 

In actual practice there are few rejected 
proposals, and the reasons for this are clear. 
A rejected mediation proposal, if made by 
a special mediator or especially by a media- 


543 





tion commission, generally marks the end of 
the collective bargaining road. Mediation is 
the terminal point in the bargaining pro- 
cedure. Employers and unions steadfastly 
refuse to arbitrate disputes over contract 
terms, and, to date, have successfully re- 
sisted all attempts to establish, through leg- 
islation or administrative regulation, any 
other dispute settling machinery of a com- 
The threat of legislation is 


pulsory nature 
parties 


present, however, and the 
realize that their best 
government intervention at the bargaining 
table lies in effective mediation. Conse- 
quently, they have cooperated to make it 
effective. The mediation proposal, which is 
something more than mediation as we know 
it but. still restrictive in nature than 
arbitration, is the instrument through which 
In practice, 


always 


safeguard against 


less 


this cooperation is expressed. 
the parties generally collaborate in the for- 
mulation of the proposal and use it to serve 
their individual and mutual interests. 

A mediation proposal is developed piece- 
meal as mediation progresses. “Feelers” 
presented informally to the parties on vari- 
ous issues in dispute are modified or with- 
drawn as circumstances dictate. If tentative 
approval of these informal “feelers” is re- 
ceived, the mediator generally will prepare 
and submit a signed proposal covering all 

ask the negotiators for both 
and recommend it as a 
In case acceptance is 


issues and 
parties to accept 
basis for settlement. 
not forthcoming he can withdraw the pro- 


posal as never having existed and declare 


the mediation proceedings at an end. Medi- 
ators rarely make a second mediation pro- 
posal but they can, if the dispute is sufficiently 
important, terminate the meetings and sug- 
gest to the Conciliation Office in Stockholm 
commission be set up. 
mediator 


that a mediation 
When this is done, the 
almost invariably is appointed chairman of 
The commission can then 


single 


the commission. 
formulate and submit a revised proposal as 
a final step in mediation. 

If a mediation proposal is accepted by a 
majority of the negotiators for each party, 
but not unanimously, the mediator can either 
withdraw it completely or ask the negotiat- 
ing groups to take it back to their respective 
constituents for a referendum vote. This 
happens, occasionally, when the dispute is 
of particular importance or the negotiating 
committee for the union is split. The me- 
diator over the heads of the 
negotiating groups and refer a mediation 
proposal to their constituents on a “take it 
This happens only rarely 


can also go 


or leave it” basis. 
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and generally with the tacit approval of th: 
negotiators who are unwilling to take th 
responsibility for an unpalatable settlement 

At the 


mediation 


present time, acceptance of the 
negotiators i 
Ratification is 


Employer rep 


proposal by the 
tantamount to settlement. 
pro forma in most instances. 
resentatives usually have the authority t 
accept such proposals at the bargaining table 
In the case of unions, the procedure is ofter 
more cumbersome, depending on the statutes 
of the particular union. A few national 
unions still require a vote by the rank and 
file; others, such as the powerful Metal 
Workers’ Union, convene a contracts’ con- 
union officials and rank-and-file 
members for this purpose. The trend since 
the LO constitutional amendment of 1941 
has been to centralize this authority in th 
of the executive boards of national 
for this purpose, perma- 


ference of 


hands 
unions, including, 
nent rank-and-file members. 

Officials of SAF and other employer or- 
ganizations have been favorably disposed 
to the growth of centralized authority in 
Often, in the 

agreements 
For the same 


the national unions and LO. 
past, they had seen tentative 
rejected in referendum votes. 

reason they generally look with favor on 
the mediation proposal. Terms of agree- 
ment recommended by a government medi- 
ator are much more apt to be ratified than 
the same terms offered directly by the em- 
As a matter of fact, it appears that 


pl vers. 
party or the 


it is not uncommon 
other to suggest the terms of settlement to 
be incorporated in the mediator’s proposal. 
Rank-and-file workers possess high respect 
for government officials and feel that the 
terms recommended by a mediator must be 
the best obtainable. The mediation pro- 
posal also strengthens the position of the 
negotiators vis-a-vis their own constituents; 
they can place the blame for an unpopular 
agreement on the mediator. 


for one 


Mediation proposals are rarely made public 
They often carry a stipulation that the con- 
tents of the proposal are to be withheld 
As ex- 
officer 


from the press or other outsiders. 

pressed by the chief conciliation 

“Both the mediators and the parties con- 

sider it necessary to prevent public debate 

during the time of a referendum.” 
Although the parties are 

mediation proposals presented to them, the 


free to reject 
government does have subtle w ays of back- 
ing up the mediator in disputes which threater 
essential public services. In several disputes 
of emergency proportions occurring durit 
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the past few years, the proposals were ac- 
cepted at the last moment under threat of 
special legislation. It seems clear that the 
effectiveness of this device in emergency 
disputes has been due, at least in part, to 
the threat of government intervention be- 
yond mediation. This does not detract from 
the ability and resourcefulness of the me- 
diators who formulate the proposals. The 
acceptance of terms suggested by them is, 
in most instances, wholly voluntary. 


It is a tribute to the mediators, as well as 
to the parties, that the government has not 
found it necessary to resort to compulsory 
machinery of any type in the resolution of 
labor conflict. Mediation is the terminal 
point of the bargaining process for major as 
well as minor disputes. 


Why Mediation Works 


It is tempting for one interested in media- 
tion to view the Swedish collective bargain- 
ing scene and draw the conclusion that the 
remarkable record of labor peace there in 
the last two decades is attributable to the 
development and application of superior me- 
diation techniques. The truth of the matter 
is, however, that in Sweden, as in any other 
democratic industrial nation, the effective- 
ness of mediation has depended more on 
the general collective bargaining environ- 
ment than on factors inherent in the media- 
tion process itself. Swedish mediators were 
not particularly welcome “guests” at the 


bargaining table until the parties, through 
their own collaborative efforts, had developed 
the well-balanced and largely self-governing 
relationship which exists today. Accepting 
mediation initially, and somewhat grudg- 
ingly, as a means of avoiding government 
intervention of a more restrictive form, the 
private parties learned to appreciate its use- 
fulness and actively participated in making 
it a more effective bargaining instrument. 

In the process of making mediation a 
planned part of the collective bargaining 
system, the leaders of labor and manage- 
ment logically evinced greater interest in 
the quality of personnel used to carry out 
this function. The use of impartial chair- 
men in contract negotiations was their own 
innovation. The practice of having the gov- 
ernment appoint experienced persons from 
outside the official mediation staff to serve 
as special mediators or as members of me- 
diation commissions was likewise initiated 
by them. In these, as well as other respects, 
the parties helped mold the mediation sys- 
tem to fit their needs. The government 
wisely encouraged this trend. 

It seems clear that the active participation 
by the parties in the development of media- 
tion procedure and in the selection of per- 
sonnel accounts, in large measure, for the 
unusual effectiveness of mediation in con- 
temporary Sweden. The opinion is ventured 
that this is the most important lesson Amer- 
ican mediation agencies can learn from the 


[The End] 


experience of that country. 





What Can Research Tell Us 
About Mediation? 


By ANN DOUGLAS 


Tse research experience from which 
I draw my observations about the me- 
ition process has extended over the past 
years. In the two-year period between 

1 and 1953, when the project was located 
the Cornell campus at the School of 
ustrial and Labor Relations, the time 
spent almost entirely in the field gather- 
lata from actual mediations. Coopera- 
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tion from the New York State Board of 
Mediation and the Federal Mediation and 
Conciliation Service, together with generous 
money grants from the Office of Naval Re- 
search, made it possible to tape record live 
cases in process, as a result of which we 
have collected several sets of verbatim tran- 
scripts of the mediation of industrial con- 
tract bargainings unequaled, we believe, in 
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Dr. Douglas is with Northwestern Uni- 
versity’s Psychology Department, and 


the VA Hospital, Downey, Illinois. 





completeness by other 


this 


any 
field. 


accuracy and 
records thus far attempted in 

A prefatory word may be in order about 
the types of cases—hence, the type of data 
—involved in this research. One case runs 
from the beginning of contract bargaining 
(a total of nine sessions) through mediation 
(a total of eight more sessions, the longest 
hours); 
where the 


one convening 36 one case is a 
first-contract bargaining 
tion terminated in strike; the others are all 
contract renewals or wage 
corded from the beginning of mediation to 
One union 


media- 
reopeners re- 


their termination in settlement. 
recorded is an independent; all others are 
internationally affiliated. Of the companies 
recorded, one is a local concern,’ others are 
branch units of multiunit corporations, and 
there is represented one home office of a 
There are with 
want to under- 


large corporation. cases 
and without attorneys. | 
score that the sample of cases is small and 
involves no pretension to statistical repre- 
such a thing as 


sentativeness—if there is 


“typical” mediation. This research has been 
conceived throughout as a pilot undertaking 
and has been deliberately aimed at the 
long-term intensive and penetrating analysis 
limited number of in- 


I point this out not 


at close range of a 
stances of mediation. 
by way of apology for any of the observa- 
tions and conclusions I shall but in 
order to indicate the degree of tentativeness 
which necessarily clings to all the outcomes 
from such a project. We were hoping to 
plow enough ground in this rather virgin 
territory to develop some useful hypotheses 


cite 


and if as a 
evolved 
will provide 
more ex- 


about the mediatory 
result of our effort we 
about the field 
good take-off points for 
tended study, so much to the good. 


process, 
have some 
which 


later 


ideas 


Of numerous observations which have 
come out of this particular research I have 
selected two examples to comment on. The 
first could be described broadly as a socio- 
psychological observation on the relation- 
ships within the conference situation proper 
between and among negotiators and media- 
tors; the concerned with the 


present-day relationship between negotiators 


second, as 


and mediators—in other words, the confer- 


ence group—and the surrounding Amer- 


ican environment. 
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In working through the recorded materi 
I have run into difficulty in trying to 
these data into any of the analytical fram 
have developed thus far 
dealing with 


which 
disciplines 
the surface the 
group which 


works 
those group be 
havior. On 
ment bargaining 


mediator seems to correspond to the sma 


labor-manag 
confronts a 


face-to-face, self-contained group which has 
been identified and studied in so much detail 
by social psychologists in recent years, b 

on close inspection the resemblance pales, 
several important dimensions 


for in very 


the bargaining group is unlike those with 


which the behavioral sciences have consist- 
ently preoccupied themselves. It is cause 
for pause, perhaps, that the bargaining type 
of conference should represent a so signih 
contemporary 


recognized 


cant trend in society in a 
period when no 


group behavior seems to have been predi- 


theory about 
cated on observations and analyses of such 
groups in action. 

The group 
in our field observations lead, I believe, to a 
description, in part, somewhat as follows 


situations we have encountered 


In the early stages of bargaining, the 
negotiators who assemble at the bargaining 
table are appropriately viewed as delegates 
of the parties who send them to the table, 
and as such they operate not independently 
and with free choice but under explicit or 
implicit instructions aimed at accomplishing 
This rather unequivocal 
with their 


the party’s ends. 
identification by 
respective parties has the effect of dividing, 
rather than unifying, the original body 
which assembles at the conference table and 
produces a characteristic type of behavior 
at the table which is recognizable to all of 
you who are experienced with this process 
There are demands and counter- 
demands, refusals and counterrefusals, lengthy 
speeches about firm positions which every- 
one knows will eventually be abandoned, 
and often much invective and sharp criticism 
of each other. Skilled with 
whom we have worked in the field indicate 
often 


the negotiators 


vigorous 


negotiators 


for this stage of bargaining, 
admiration 


a zest 
expressing in separate caucus 
for the strength with which negotiators on 
the other side of the table are able to shoot 
their darts and pining, when con- 
fronted by 
the competition of a vigorous attack from 
the opposite side. As for the skilled med 


ators we have worked with, there has been 


home 
less experienced opponents, tor 


an inclination to treat this stage as “‘some- 
thing the parties have to go through with, 


to be “sat out,” from the mediation point 
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ew—one of our recorded mediators applied 
he label “baby sitting’—until the parties 
have worked themselves past it. Those 
psychologists who have tried to analyze 
behavior of this phase as though they were 


clinicians confronted with anxious, aggres-° 


sive personalities have, I think, gone consid- 
erably off base and done actual disservice 
o research in this field. The invective and 
seeming antagonism of this stage do not, | 
think, represent psychological hostility as 
we normally conceive of it in individuals 
under clinical surveillance. Our data in- 
dicate quite the reverse, in fact. As far as 
negotiators to negotiators are concerned, 
there may be warm undercurrents of good 
will and good feeling between and among 
individuals at the conference table at the 
same time the institutional parties at that same 
table are engaged in a sharp conflict of inter- 
ests. 

We have often heard this stage referred 
to as “window-dressing” or “grandstanding,” 
as the lingo goes, but our data would in- 
dicate that its function is probably conceived 
much more broadly than this by experienced 
conferees who are sensitive to the capacity 
ot the bargaining process to yield them re- 
turns on a prudent investment in it. One 
gets the impression, from much of the talk 
and writing in the field today, that the 
essence of bargaining is getting out on 
the table the two “ultimate” positions of the 
opposing parties and then halving the dis- 
tance between these—in other words, that 
bargaining is essentially a compromise affair. 
Our data would suggest that in expert bar- 
gaining the compromise feature may be a 
sort of subsidiary aspect, tacked on like a 
postscript after something more important 
has preceded. This says, essentially, that 
the critical part of bargaining is not achiev- 
ing agreement to divide the losses, but 
scertaining the satisfactory range within 
which such compromise will take place as 
a finishing-off gesture. In this sense, the 
preliminary stage I have previously referred 
to, in which the parties attempt to impress 
on each other the firmness, rigidity and 
intractability of their starting positions, serves 
the very important function of signaling to 
‘ other .not that these are to be, the 

timate positions but some impression of 

legree of intractability they will have 
ontend with in each other—in other 
ls, some first prognosis for each of the 
ement it may be possible to extract 
the opposite party. Hence, in this 
of the bargaining each party is con- 
d with the dual task of structuring 
limits for the opposite side while 
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sizing up the boundaries that the other has 
marked out for it to take into account. 


Real movement, or posture for movement, 
away from these starting positions marks 
the beginning of bargaining—what experi- 
enced negotiators and mediators refer to as 
“getting down (or up) into a_ bargaining 
area.”” No matter how long or brief this 
period of movement, in all of the cases we 
have dealt with it has brought into the 
foreground the new ingredient of uncer- 
tainty about eventual outcomes. By reason 
of this new development in the proceedings, 
directives and mandates from outside the 
conference proper become less reliable as 
guides to action and in their place the 
personal psychological processes of the 
negotiators at the table take precedence as 
they interact with each other in a great play 
of estimation of the meaning of what is said 
on the other side of the table, with the 
objective of determining two matters of 
vital concern to each party: the point at 
which the opposing party will, in fact, hoe 
in for a final stand, regardless of the impact, 
and the point beyond which one’s own side, 
in the light of what has been revealed by 
the bargaining, must finally refuse to move 
further. In all of the cases we have ob- 
served there has been some leeway at the 
opening of bargaining for these points to 
be evolved in the course of the bargaining 
itself, and in all of the cases we have 
observed the ultimate locus of decision- 
making outside the conference kept chan- 
nels open for receiving this information as 
it became available. In other words, even 
if the ultimate settlement tended to conform 
fairly closely to wage patterns, fringe benefits 
and other considerations found in current 
contracts in comparable industries, there 
has still been some degree of indeterminate- 
ness about the precise settlement figures 
that the parties left unspecified until these 
could be set in the light of insight into the 
opponent’s situation. As a matter of fact, 
bargaining by definition does not actually 


take place unless some degree of freedom 


of this sort is available to negotiators to 
move on the basis of knowledge obtainable 
solely from the developing situation itself. 
3argaining and predetermined fixed posi- 
tions, in other words, are naturally anti- 
thetical to each other. It can be added here, 
as a generalization arising from our ob- 
servations, that when a negotiator possesses 
such freedom to flex his thinking and act- 
ing, he is invested with a chance not only 
to bargain:to a good position but to a better 
position—a point I shall comment on in 
somewhat more detail shortly. The principal 
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point I wish now to make is that when 
negotiators reach a point in bargaining 
where they can no longer rely wholly on 
instructions and mandates from outside the 
conference room, but have themselves to 
form estimates and judgments about each 
other and to make choices of action, even 
if these are almost exclusively for the pur- 
poses of feed-back to some ultimate de- 
cision-making locus outside, their resort to 
their own psychological processes changes 
the situation from a strictly interparty one 
to one involving also a heavy interpersonal 
element. If this analysis is on the right 
track, the original two groups temporarily 
become, in some way or ways that need 
more research clarification, a single ad hoc 
group. At the moment we are in process 
of testing out, via our transcripts, the hy- 
pothesis that such a shift does occur. There 
are doubtless a number of forms which this 
transformation may take. In one of our 
recorded cases, probably our best example 
of skillful bargaining and maneuvering, the 
mediator took care to preserve both types 
of action side by side. It is entirely possible 
that in some cases institutional exchange is 
rather completely abandoned in the period 
when the interpersonal predominates. In 
any form the demand for flexibility imposed 
on negotiators must be very great. 

Certain implications of this analytical 
task seem important: 

(1) If the role of the mediator is so cast 
that he functions predominantly as an in- 
dividual and not as government represen- 
tative—that is, not as a delegate under 
institutional mandate—then his function in 
the early phases when it is parties and not 
persons holding the center of the stage 
must accordingly be minimized, and his 
greatest activity held in abeyance for the 
period when institutional domination gives 
way to individual psychological precesses 
and the action is on a _ person-to-person 
basis. Our observations conform to this 
expectation except in one important respect: 
There is one aspect in which the early 
phases do involve the possibility of inter- 
personal behavior and that is at the point 
at which the invective and criticism of 
parties or sides is picked up and reacted to 
by some negotiators on a personal level. 
Our data would indicate that some of the 
skill and much of the contribution of the 
mediator in this first stage lie in keeping 
separated the interparty and the interpersonal 
climate, since subsequent stages of the bar- 
gaining which rely so heavily on psychological 
processes of judgment and estimation will 
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be seriously impaired if the fragile networl 
of positive psychological forces which hold 
the negotiators together as people during 
this stage becomes supplanted by persona 
antagonisms. In other words, negative 
emotions between individual negotiators at 
this stage would be highly detrimental t 
the over-all bargaining task, whereas an 
tagonism between the parties is the very life 
blood of the proceedings. The mediator 
in the role of custodian of the emotional 
climate among conferees, has various means 
at his disposal for liquidating the tensions 
which may arise on an individual level. It 
may be worth mentioning in passing that 
the mediator may frequently be required to 
distinguish between apparent emotion and 
the real thing. We encountered negotiators 
in the field who deliberately aimed at arous 
ing the real thing in their opposites—that 
is, attempted to incite such personal reactions 
at this stage—in the hope of thus flushing out 
further cues about what is and is not mean 
ingful in the viewpoint of the opponent. 


(2) If the behavioral sequence from inter- 
party to interpersonal interaction does in 
fact occur, one of the critical aspects of bar- 
gaining may be concerned with the agility 
of negotiators in effecting their own transi- 
tion from that of delegate to independent 
agent relying on their own psychological 
powers of perception and judgment. In 
successful! collective bargainings it must be 
true that the negotiators are able to make 
the required transition on their own; where 
bargaining fails, part of the function of 
mediation may be the mediator’s assistance 
to the parties in getting them into and through 
the transitional stage. We have observed 
mediators who were effective, and others 
who were not effective, in assisting the 
parties at this point. Our one recorded 
case which ended in strike seems particu- 
larly good to illustrate a mediator who just 
sat tight while the parties—in this instance, 
the union in _ particular—solidly encased 
themselves in a state of rigor mortis. 

(3) If, in late stages of bargaining, nego- 
tiators are thrown back onto their own re- 
sources for estimating the fixedness of the 
opposition, mediators no less than the rep- 
resentatives of the two sides must also have 
to resort to such personal psychological 
resources. Contrary to what one might 
expect on a priori grounds, it was not our 
experience with skilled, confident mediators 
that they required the parties to inform them 
early or too fully about their last-ditch in- 
tentions. We clearly derived an impression 
that the mediators we observed were accus- 
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tomed to engaging in such reconnaisance of 
the situation under their own perceptual 
powers and that the results from their 
psychological explorations were pooled along 
with those of the negotiators of the two 
sides, suggesting at once, among other im- 
plications, that the introduction of a medi- 
ator’s activity may be at least partly helpful 
because his particular psychological insights 
give new direction to a presently stymied 
situation. I shall refer later to this same 
point from the angle of regard of mediator 
claims that they are “neutrals” in their work. 


I am of the impression, on the basis of 
our research experience in this field, that 
the mediation of two-party disputes through 
the medium of third-party assistance still 
fits uneasily into contemporary American 
society and that the society, in consequence, 
does not unequivocally endorse as a social 
“good” your efforts after peace on the in- 
dustrial front. The wording of various 
statutes which create mediation agencies to 
the contrary notwithstanding, I am much 
less sure now than when I first entered 
into this research that peace, labor or other- 
wise, is a cherished value in our culture. 
Put bluntly and very crudely, the problems 
of the staff mediator in any government 
mediation agency may be enlarged by the 
fact that in carrying out his job mandate he 
is bucking a stream of social opposition. As 
a corollary to this proposition about the 
ambiguous status of peace-making among 
us, I would add another to the effect that 
the bargained agreement—that is, agreement 
reached by the so-called “free” collective 
bargaining process—is incompatible with 
certain values traditionally important to us 
as a people and that unless (1) the society 
radically alters its prevailing beliefs and 
expectations, or (2) the collective bargaining 
process absorbs and conforms to these 
values, continued operation of the collective 
bargaining process in its present form is 
bound to be accompanied by tensions. 

These observations took shape very slowly 
in the course of the research after a succes- 
sion of frustrating encounters in the field. 
[ remember returning to the campus from 
a stint spent in the field talking about their 
work with a group of mediators who had 
been selected because of their repute in the 
field. I came back with a depressing sense 
oi: confusion and dismay at the contradic- 
tions I had run into in the various discus- 
sions, and it reminded me not a little of the 
present state of clinical psychology in which 
a variety of so-called “schools” of therapy 
a'! claim success with disturbed personali- 
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ties though employing widely divergent 
methods. My confusion in regard to media- 
tion remained at a high pitch for some time, 
for as I moved into the field from mere 
talking with mediators to observing them 
at work, I encountered even further dis- 
crepancies between the verbal insistences 
about the nature of mediation and what 
my eyes seemed to see mediators doing 
when in action. It was not until I became 
aware I was becoming a myope in this field 
by concentrating on what goes on in media- 
tion and, hence, dulling any capacity for 
distance vision that I began working my 
way out of the disturbance. Another way 
of putting the point is to say that the prac- 
tice of mediation in a very real sense can 
lift its sights little, qualitywise, above the 
prevailing concepts and ideas about media- 
tion. Breakthroughs to improved ways of 
doing things are occasionally discovered 
from accidents that occur in the process of 
doing things in the old accustomed ways 
but, in the long history of human endeavor, 
progressive techniques inevitably have to 
be undergirded by progressive ideas—the 
thing that Einstein continually extolled as 
the revolutionizing “leaps” taken by the human 
mind without regard to known lines of logic. 


What difference does it make in the prac- 
tice of collective bargaining and mediation 
whether the society accepts the pattern of 
bargaining to agreement and then of third- 
party intervention if agreement does not 
follow naturally on such bargainings? A 
whole host of implications follow on such a 
situation, two of which follow: 

(1) So long as the society leaves unclear 
the question of the real desirability of peace 
over combat, the mediator who is charged 
with the responsibility of intervening in 
dispute situations is placed in a dilemma. 
We know rather confidently that few psycho- 
logical organisms can operate indefinitely 
in an ambiguous situation without showing 
signs of distress and strain. One way out 
of the dilemma for the mediator is the adop- 
tion of compensatory measures which ra- 
tionalize the mediation procedures he elects 
to follow in such manner as to remove pres- 
sure from the society at the same time he is 
freed to proceed with the execution of his 
self-defined role. One such measure in the 
mediation field which we have been able to 
make sense of in no other way is the in- 
vention of fictions about the mediation process 
which enjoy wide circulation among profes- 
sional mediators but which, it has seemed 
to us in our field experience, do not tally 
with what we have observed firsthand in 
much on-going practice. 


549 














(a) There are, for example, oft-heard 
claims about the uniqueness of every dis- 
pute that comes to mediation. As a result, 
cases supposedly defy categorizing and 
mediators must be such free-lancing artists 
that the secret of their successes is non- 
communicable. All human and social situa- 
tions, of course, are in some respects always 
unique, but the first article of faith of all 
the behavioral sciences declares that human 
phenomena also share enough in common to 
warrant the search among them for general 
organizing principles. 

(b) There are further claims that the 
mediator is a “catalytic” agent. When we 
check the dictionary for the precise mean- 
ing of such catalysis, we discover that the 
concept has been borrowed directly from 
the physical sciences to denote an agent at 
work “recovered practically unchanged at 
the end of the process.” If catalysis were 
to occur in human exchange, the behavior 
of only one unit would be presumed to 
show reaction—which is, of course, just 
what happens in the chemistry laboratory 
when substances are manipulated by the 
chemist. But social theory in the human 
sciences has steadily been moving away in 
the last several years from the notion of 
reactions to that of mteractions. For what- 
ever comfort it may be worth to the media- 
tion area, it ought to be added here that 
some areas much older than industrial 
mediation, in point of vigorous, systematic 
study—the clinical, for example—have not 
caught up yet with these newer develop- 
ments in social theory in defining interactive 
relationships like that of patient and clini- 
cian. 

(c) Then, again, there is the claim of 
“neutrality” which enjoys such credence 
among mediators that it is my impression 
it could “almost be said to be a universal 
in the profession. 


The roots of these fictions are not hard 
to, locate, for they all stem from a common 
need to purge the mediator of liability for 
the course of treatment, regardless whether 
the patient gets well or succumbs. There is 
a persistent and powerful tradition in Ameri- 
can society that parties to a dispute have 
the right to be left alone in slugging it out 
to a conclusion. In the economic field, 
survival of the fittest has had with us a 
strong history of social sanction behind it, 
while in the labor-management field there is 
so much public and private reference to the 
belief that it is preferable to let the parties 
work out their mutual relationship on their 
own that one almost suspects the idea is 
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being verbalized just to make sure it is sti 
intact. And the fear is not without objec 
tive basis, for concepts concerning th 
proper role of government, of the publi 
interest and of third-party intervention ar 
acquiring new and unaccustomed valuc 
among us. An anthropologist with whon 
I was discussing this idea pointed out how 
different the code of some Middle Eastern 
ers, for instance, is from the America 
code in envisaging a role for the interven 
tionist in interpersonal contests. The Middl 
Easterner, by social requirement, canno 
fight with his enemy until the two have 
first drawn in a third uninvolved persor 
to intervene between them. Once the third 
party has been engaged—as the anthr 
pologist put it, “when the opponents feel 
his hand on the scruff of the neck”—the 
fighting begins in earnest. The mere hap 
penstance of the third :party’s presence i 
the area—and he may be anyone in th 
street who happens around in the vicinity 
of a pending fight—places onus upon him 
if he does not intervene and seek to bring 
a return to peaceful conditions. My anthr 

pologist informer contrasted the ineptness 
of most Americans in assuming such a medi- 
ator role, since we are accustomed, instead, 
to being ringside spectators at the fight, root 
ing for one side against the other. He went 
on to point out that at the international level 
this is not without its telling implications in 
our bid for world leadership in the present 
world situation when lesser powers, backed 
by an entirely different cultural attitude 
toward dispute settlement, predicate the 
strategy of their struggle on an issue on 
the assumption that a “leader” nation like 
the United States will rise to the mediator 
role when, in fact, Americans on the inter- 
national scene find that role an uneasy and 
unfamiliar one and, hence, sometimes muff 
opportunities which are literally inviting 
their intervention. This is all by way ot 
saying that as a people Americans have 
r the 


not yet evolved a social definition « 
proper role of the peacemaker in the labor- 
management field, and mediators who aré¢ 
effective often find themselves in the sliy 
pery position of having to pay lip service 
to a concept of neutrality which in practic« 
they cannot observe if they are to be truly 
effective. 

Exactly what, in practice, a bona-f 
“neutral” mediator would do I find difficult 
to spell out. In an earlier discussion of the 
subject before a group which included som 
industrial mediators I tendered the su 
posedly safe suggestion that he might make 
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a good sandwiches-and-coffee boy. The air 
waves brought repercussions from that sug- 
vestion all the way back to Buffalo from 
the West Coast, so I take it we are dealing 
cre with sensitive material. It has been 
ny impression that expert mediators who 
really assist the parties to settlement are 
not strictly neutral—in fact, by definition 
could not be—and that their entrance into 
he case inevitably feeds determinants into 
the flow of bargaining interaction which 
influence the direction and shape of the 
outcome. The disclaim to any influence 
which the concept of “neutrality” conveys 
is, | suspect, less a description of actual 
good mediator behavior than it is a way 
of placating potential indictment of the 
mediator’s activity, since a mediator whose 
social status and social role are not clearly 
prescribed for him by the society in which 
he operates is susceptible of attack for any- 
thing he may do, even opposites. 


(2) The sense of responsibility for per- 
sonal conduct which is a hallmark of demo- 
cratic societies is remarkably absent from 
collective bargaining activity. As a matter 
of fact, it is conspicuous how carefully in 
our society we have absolved collective 
bargaining conferees of responsibility for 
the quality of the settlement they agree to. 
You can find exceptions, of course, but as a 
pattern our bargained agreements are re- 
ceived and accepted with pointedly little 
moral censure. So far as the public goes 
one gets the impression that the fact of 
settlement is sufficient unto itself. This is 
patently interesting for a society which 
otherwise attaches so much importance to 
personal regard for principle and “right- 
ness.” One important effect has followed 
on this fact: The conference process itself 
has not been conceived as the real source 
of decision-reaching, but the responsibility 
for conference outcomes has been rational 
ized as lodged, instead, in loci outside the 
conference proper—in massive impersonal 
social “forces” like “the economics of the 
industry,” “area patterns,” “competitive con- 
ditions,” ete., abstractions which could not 
be charged with responsibility or brought 

task in any human way. In every one 
ot the cases we have observed and recorded 
we have seen, on the basis of information 
made available to us, one party come off 
better in the final settlement of its case 

it was prepared to agree to, if pushed 
the limits. It is hard to account for such 
| omena without a concept like that of 





among bargainers at the table itself— 
ictor quite distinct from “economic 
S gth” and other statistically contrived 
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“forces.” This has led us to conclude that 
“bargaining from a position of strength,” or 
“power” in bargaining, refers not only to 
bargaining backed up by the threat of strike 
or the willingness to take a strike. There 
is more than one kind of “power,” and we 
have observed and recorded skilled nego 
tiators, including mediators, in process of 
creating their own brands of what I have come 
to refer to as “table power,” since it is 
power in a different sense than that implied 
in the threat of economic pressure. I re- 
member one particularly able union nego- 
tiator who estimated the conference situation 
(including the mediator) sufficiently adroitly 
to come out with more than he had origi- 
nally expected to get, who did not settle 
down to final bargaining until he ascertained 
with confidence that striking as a “require- 
ment of the situation” was disposed of. 


Of the many conspicuous human phenomena 
I have encountered in this field, none, | 
think, has impressed me more than this. It 
seems of the greatest theoretical and prac- 
tical importance that we make up our minds, 
so to speak, how we feel about peace versus 
war and whether peaceful means, that is, 
conference processes, are equally desirable, 
if not preferable, to combative ones. Once 
that question is answered in the affirmative, 
the whole mental stance with which bar 
gainers and mediators can approach the 
conference process is radically altered from 
the current situation in which the strike is 
popularly conceived as the end point ofa 
continuum of various possibilities for reach- 
ing settlement and, hence, is actually con- 
ceptualized as more powerful than the 
conference method. 

My point boils down essentially to this, 
and I reiterate it to make sure we compre- 
hend it alike: So long as labor-management 
agreement-reaching takes place in a mental 
atmosphere of working against a_ strike 
deadline as the most compelling factor 
in agreement or disagreement, conference 
methods of settling differences—not just any 
conference methods, but skillfully executed 
ones—have not been conceptualized as true al- 
ternatives to the strike; and so long as this 
present logy atmosphere continues among 
negotiators and mediators, we will fail to 
mobilize the inherent potential of the bargain- 
ing process. This is not an idea originated 
by this research; we are simply reporting 
what we have discovered some very ex- 
pert bargainers to have discovered for 
themselves before us. The idea is pro- 
foundly intriguing not only in the labor 
field, but in other areas of large-scale social 


551 







































































interaction, particularly the international 
political one, where within the lifetime of 
all of us it has been demonstrated that 
modern military warfare may be on its way 
to obsolescence as a way of declaring a 
winner. It may be less unrealistic than we 
think to apply the same prognosis to the 
labor-management area. If the trend is 








sensed correctly, skill at negotiating w 
enjoy an increased premium in this field, 
as it is surely going to be increasingly 
sought after and prized in the political field, 
and victory may come to be looked for as 
expectantly in peace as in combat. 


[The End] 





Interim Report 


of a Research Project in Mediation 


By HENRY A. LANDSBERGER 


WOULD LIKE to present to you today 

the first—and very tentative—results of 
a study which I have been conducting over 
the last ten months. Even the data-gather- 
ing stage is not as yet quite complete, and 
the analysis of such data as I have gathered 
did not begin until some four weeks ago. 
You will therefore understand that I speak 
to you with some reluctance, and with the 
awareness that any report at all at this 
stage is really a little premature. 


This study was a study not so much of 
mediation as of mediators. It could not 
possibly have been undertaken without the 
remarkable cooperation of the New York 
State Board of Mediation—its chairman, 
Mr. Merlyn S. Pitzele; its board members; 
its staff; and above all its executive director, 
Mr. Arthur Stark. The Federal Mediation 
and Conciliation Service also should be 
thanked for its help, as well as the many 
private individuals who, with nothing to 
gain, yet consented to cooperate in this 
venture. 


As you know, there are in existence a 
large number of psychological tests pur- 
porting to measure various skills, aptitudes 
and personality traits. Some of these tests 
have over time been well validated; it is 
now known what the degree of their validity 
is. By this I mean that tests exist in vari- 
ous fields—for example, in the clerical field, 
and in that of testing for various manual 
skills such as dexterity and hand-eye co- 
ordination—and it is known to what extent 
they are capable of predicting whether or 
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to what degree a person successful in one 
of these tests will also be successful in a 
trade requiring the ability measured by the 
test. Very few studies, however, have been 
conducted in what one might broadly term 
the field of the high-level professions, of 
which mediation may be taken as an ex- 
ample. Whereas there are several tests 
which purport to measure the abilities which 
it is generally considered necessary for a 
mediator to have—or for any one to have 
whose job requires that he enter into com- 
plex relationships with people—very little 
has been done by way of proving (or vali- 
dating, to give it its scientific term) whether 
or not these tests actually do measure the 
abilities they claim to measure. It is the 
aim of this study to conduct precisely such 
a test of the tests. 

You can see, therefore, that the implica- 
tions of this study go beyond the field of 
mediation alone. The results obtained in 
this project will be of value in any field in 
which a mediator’s abilities are required, 
for example, in industrial executive work, 
in medicine (particularly psyschiatry), o! 
in social work. For the field of mediation, 
however, this project has two quite imme- 
diate implications. The question of how to 
go about selecting mediators, or even of 
how to go about finding out what criteria 
should be used in assessing what a “good” 
mediator does, remains an unsolved one. 
Insofar as the tests which I am investigat- 
ing in this project turn out to be success- 


; 


ful—that is, insofar as they are capable of 
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predicting the relative standing of various 
mediators—they would be capable ultimately 
of being used for purposes of selection. 


Let me, however, immediately make it 
perfectly clear that the results of this proj- 
ect are most unlikely to be sufficiently 
definitive to lead to any immediate adop- 
tion of tests for selecting mediators in 
place of the procedures currently used. We 
have to issue this warning both because 
of our knowledge of past research of a 
somewhat comparable type, and because of the 
limitation of resources under which we 
were operating, and which severely limited 
the number of individuals who could be 
included in this study. You must remem- 
ber also that tests have so far been useful 
only in fields where large numbers of people 
had to be selected, so that a few errors 
here and there did not matter. In media- 
tion, however, you are dealing with a situa- 
tion in which only one, two, or a very 
small number of persons have to be se- 
lected. Even making one bad error in 
selection leads to serious repercussions in 
this field, and has to be avoided. Tests 
have never been capable of coming up with 
answers to this type of a problem, although 
| should say in self-defense—and of this, 
I know, you are well aware—that other 
techniques have not been a great deal more 
successful than tests, either. I therefore 
envisage the result of this project, when 
completed, to be useful in the following 
two ways: 

First, the project will have surveyed the 
testing field and clues will have been ob- 
tained as to which tests hold at least some 
promise and which seem to have no promise 
at all. These more promising tests might 
possibly be used in conjunction with other 
methods of selection. Second, I think that 
the many by-products of this project will 
themselves be of interest and usefulness 
to the field of mediation. I refer particu- 
larly to the “rating” part of the study. 


Description of Project 


I would like to describe to you precisely 
what was done and then go on to tell you 
about the results. 


The first question which has to be an- 
swered before answering the more general 
question “Can tests predict something about 
mediators?” is “What exactly do you want 
theni to predict?” Ideally, of course, we 
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would like to be able to predict what sort 
of a person will be a “more successful” 
mediator so that we may be able to sepa- 
rate him from others who are either less 
successful, relatively speaking, or even un- 
successful. As you well know, however, 
the criterion of success is an almost mean- 
ingless one in mediation. Cases are suc- 
cessfully resolved not because the mediator 
is “good” or “bad,” but because the parties 
are willing to settle and circumstances al- 
low them to settle. Such criteria of success 
as are normally employed in other studies— 
for example, the rank of the person, in mili- 
tary studies—are, of course, quite inappli- 
cable in the field of mediation because there 
are practically no differences in rank. Any- 
one thinking about it will have to conclude 
that the only possible criterion which can 
be employed in this field is that of the 
assessment of the mediator by an individual 
or groups of individuals, and it is this 
criterion which we decided to employ in 
this study. We were, however, very much 
aware of the danger of taking at face value 
any type of assessment of mediators which 
we got from the parties, or the supervisors, 
or the mediators’ own colleagues (and we 
employed all of these groups as assessors). 
Hence, great care was taken to investigate 
very thoroughly, indeed, whether or not 
the assessments so obtained were meaning- 
ful ones, or whether, on the contrary, they 
were the results of quick, prejudicial and 
random decisions, without any meaning and 
without any utility in serving as true meas- 
ures of a mediator’s ability. I might elabo- 
rate upon this by saying that the danger 
lies not so much in personally prejudiced 
ratings, but in raters who, though they arc 
trying their very best to be accurate and 
fair, simply do not have the knowledge to 
assign meaningful ratings. It is this part 
of the project—the probing and investiga- 
tion of the criterion—on which I wish to 
report to you today. 

The first step in our investigation? was 
to find out on what basis the parties, medi- 
ators’ colleagues and their supervisors ac- 





1anks are due to Mr. Lee R. Wolin, who 
participated in this part, and much of the early 
part of this project. 
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tually assessed the abilities of a mediator, 
insofar as any assessment occurred sponta- 
neously at all. We set about this in the 
following way: Through the good offices of 
the executive director of the New York 
State Board of Mediation I obtained inter- 
views with a total of about a dozen officials 
from trade unions, attorneys who frequently 
represented unions, and attorneys who usu- 
ally represented employers. To these I 
went in turn and asked them, without men- 
tioning names, to begin talking in as free 
a fashion as possible about a mediator of 
whom they thought highly, and to tell me 
what it was that made them think of him 
as a good mediator. In the course of an 
hour or so, these individuals were asked 
to relate incidents which had proved crucial 
in determining their reaction to any indi- 
vidual mediator, who, as I have just told 


you, at that time still remained nameless. 


I was told about such things as media- 
tors who, when cases seemed deadlocked 
because the demands of each side seemed 
to be irreconcilable with each other, man- 
aged to come up with just that ingenious 
formula which combined the demands of 
both without offending the principles of 
either. I was told about mediators whose 
patience seemed to be inexhaustible, and 
also about mediators from whom the parties 
got the impression that they were bored 
with the process, and from whom they ob- 
tained the impression that the mediators 
regarded themselves as doing the parties 
a favor by sitting in on their cases. There 
was reference to humor; to mediators who 
were particularly sensitive to the undercur- 
rents in any one case; to mediators who 
were informal and relaxed enough so that, 
once an initial period of strangeness had 
been overcome, the parties in turn felt re- 
laxed enough to confide in them; to media- 
tors who seemed to have to dominate the 
stage at all times even when the parties 
wanted to be left to think things out for 
themselves; and also to mediators who 
were very sensitive to just this need of the 
parties to occasionally retire and remain 
undisturbed. 

From these interviews, and from similar 
interviews conducted with the supervisors 
of the agency, and from observation of 
actual mediation sessions, we built up a 
total of ten areas of mediator behavior 
which seemed to be the ones to which the 
parties had most frequent reference when 
describing a mediator and when deciding 
whether he was excellent, very good, good 
or less than good. These ten areas were: 
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(a) originality of ideas; 
(b) a sense of appropriate humor; 

(c) the ability to act unobtrusively; 

(d) the mediator as “one of us”; 

(e) the mediator as a respected authority ; 

(f) willingness to be a vigorous salesma 
when the situation requires it; 

(g) control over feelings; 

(h) attitudes toward, and persistence and 
patient effort invested in, the work of 
mediation; 

(i) ability to understand quickly the com- 
plexities of a dispute; and 

(j) accumulated knowledge of labor 
relations. 

We made up a little booklet in which 
each of these areas had a separate page on 
which, below the title, we described it 
greater detail what we meant by the specific 
For example, the fourth 


area referred to. 


area—The Mediator as ‘One of Us’ ”—was 
described as follows: 
“Rank high the mediator about whom 


you would say that ‘he understood us’; ‘he 
talked like one of us’; ‘he Was a good guy’ 

“As opposed to: the mediator who was 
too formal and distant; who tended to treat 
you as if you were a bunch of children; as 
if you were beneath him and he a little your 
superior. 

“Rank someone high if you remember 
him as: treating you like an equal; as if— 
though he was impartial—he was neverthe- 
less a sympathetic friend.” 

In addition to these ten specific areas, wé 
had three further questions to put to our 
raters. First, and before they did anything 
else, we asked the persons who rated the 
mediators for us to strike out the names of 
all those mediators who were involved in 
the study, but with whom the rater con- 
cerned had not dealt personally, frequently 
and fairly recently. Moreover, we asked 
the rater to rank the mediators whom he 
did know according to how well he knew 
them. This was actually Scale 1. 

Second, we asked the raters to rate 
each mediator they knew according to how 
well they liked him as a person apart from 
their reaction to him as a mediator insofar 
as they were capable of distinguishing be- 
tween the two. This was Scale 2, witl 
which we shall not be further concerned, 
as analysis of it has not been completed 
These two scales actually preceded the 
above ten scales, which in our booklet con- 


August, 1955 @ Labor Law Journal 














rity ; 


mah 


abor 


hich 
e on 
1 in 
cific 
urth 
was 


hom 
. “he 
ruy’. 
was 
reat 
* as 
your 


nber 
if— 
the- 


we 
our 
hing 
the 
Ss of 
| in 
ron- 
ntly 
sked 
. he 
new 


: 


rate 
how 
rom 
yfar 
be- 
vith 
ned, 
ted. 
the 
-on- 


ral 


stituted Scales 3-12. At the end of our 
booklet, we asked the rater concerned to 
give an over-all assessment—independent 
of any specific areas—of each of the media- 
tors. This was Scale 13, our “over-all” scale. 

Let me explain that all this was done 
numerically as follows: We asked the raters 
to consider those mediators whom they 
knew, and assign the number “1” to the 
person whom they thought to be most out- 
standing on any of the traits about which 
we asked them; to put “2” against the name 
of the person whom they thought was sec- 
ond best on that particular trait; “3,” “4,” 
“5.” etc., for those who followed, with the 
last number being assigned to the person 
whom each rater considered to be least out- 
standing on that particular trait. This rank- 
ing method was employed for all scales 
except Scale 2, “Personal Liking.” It can 
be seen from the system adopted that there 
is no implication that the person who comes 
out at the bottom of a group is in any 
absolute sense unsatisfactory on that par- 
ticular trait. It is simply a matter of his 
being the least good, relative to others. | 
know that you will immediately spot the 
difficulty embodied in such a ranking pro- 
cedure, particularly when a person may be 
capable of distinguishing one or two per- 
sons who are outstanding, and one or two 
persons at the bottom who are least good, 
but consider himself unable to distinguish 
between those in the middle. There were, 
however, reasons against adopting any other 
system. In any case, it was part of the 
study to find out whether the distinctions 
which we asked the raters to make were 
meaningful ones; you will soon see that in 
fact they were. 

With this schedule in hand we 
around to a total of 58 employers’ attorneys 
and representatives from employers’ asso- 
clations, union attorneys and union officials, 


went 


all of whom, in order to qualify as raters, 
had to know at least eight of the 21 media- 
tors who had voluntarily consented to par- 
ticipate in this study. Each of the raters 
was then asked to rank those mediators 
Whom he knew on each of the traits as well 
as on “acquaintance,” “liking” and “over-all 
assessment.” Moreover, we asked each of 
the two supervisors in the main agency 
c rned—the New York State Board of 

ition—to rank the mediators whom 


knew (practically the entire group) 


and we also asked the mediators to rate 
those of their colleagues whom they knew. 
I was very cognizant and, you may imagine, 
so were the mediators concerned, ‘of the 
reluctance with which the mediators would 
approach the task of rating each other 
after a previous most- unfortunate experi- 
ence with this task. If you ask them, 
however, I think that they will tell you 
that they were indeed reluctant to engage 
in such mutual rating, but that at the same 
time they had no doubt about the difference 
in thoroughness, confidentiality and general 
acceptability of the project as compared 
with the previous study, which has done 
so much damage to research in this field. 


Simultaneously with this rating part of 
the study, the mediators took the variops 
tests which I had selected as being most 
likely to be the appropriate ones for meas- 
uring the potentiality of a person to mani- 
fest the type of behavior on which we were 
obtaining ratings at that time. These tests 
were, first of all, an intelligence test in 
which the verbal and educational factor 
played a great part (the Miller Analogies 
Tests); and, second, an intelligence test 
(Raven’s Progressive Matrices) in which 
education and the verbal factor were sup- 
posedly minimized. The latter was em- 
ployed because, as you know, there are 
many mediators in the field today whose 
intellectual and other abilities are unchal- 
lengeable, even though they may not have 
gone through higher educational channels: 
These persons might have been penalized 
on an intelligence test on which perform- 
ance is dependent on a higher level of 
education. Our ultimate aim is, of course, 
to see whether the person who is high on 
any one of these tests relative to the rest 
of his group is also high relative to his 
group on the various mediator abilities de- 
scribed to you. Other tests covered the 
area of personality, interests, values and 
such semi-intellectual aspects of a person’s 
functioning as originality and flexibility in 


ideas. 


Steadiness of Ratings 
Obtained from Each Subgroup 

I would now like to describe to you how 
we set about analyzing our rating data in 
order to find out whether or not the ratings 
were meaningful ones.* For this purpose, 





vould like to thank the following persons 
e helpful suggestions they have made, 
larly in connection with the statistical 
lent of the data: Professors Isadore 
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Blumen, Edwin C. Harris, and Dr. Richard 
Lesser, of the Cornell Computing Center: Gar- 
nett McCreary and the Social Science Research 
Center, and Professor Patricia C. Smith. 
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TABLE 1 


Hypothetical Scales, with Numbers Denot- 
ing Ranks Assigned to Mediator by Rater 


Totally Completely 
Unreliable Reliable 
Medi- Medi- Medi- Med:- 
ator ator ator ator 
Rater A B A B 
1 * 11 * 1 
2 8 8 15 2 
3 * 7 * 2 
4 5 * 13 * 
5 7 12 3 2 
6 * 2 * ] 
7 3 16 14 3 
8 15 2 13 4 
9 10 5 14 2 
10 4 7 14 1 
11 4 * 13 * 
12 10 5 15 2 
13 8 1 13 z 
14 7 13 14 2 
Average Rank 7.36 7.42 13.72 2.00 


* Not known by the rater concerned, hence 
not ranked. 





we first of all kept separate from each other 
ratings obtained from the various groups of 
raters: employers’ attorneys and representa- 
tives (the latter were merged together with 
the former because there were so few of 
them and most of the representatives were 
in fact attorneys at the same time); union 
attorneys; union officials; fellow mediators; 
supervisor I and supervisor II. For each 
of these subgroups we then took only one 
of the scales at a time and we reasoned as 
follows: If parties—or fellow mediators— 
cannot accurately distinguish between one 
mediator and another, then we would ex- 
pect that the same mediator would be rated 
very high by some of the parties on each 
scale, and very low by other parties. For 
example, insofar as the successful outcome 
of a case and not the mediator’s real ability 
influences a rating, the ratings assigned to 
any mediator will fluctuate as widely as do 
the types of cases assigned to him. Table 1, 
which is entirely hypothetical, illustrates 
what we man fy ratings being randomly 
assigned to a mediator, whatever the reason 
for such random assignment may be. 

In the first part of Table 1, headed “un- 
reliable” ratings, you can see that the media- 
tors were given a series of ranks ranging 
from top rank—l’s and 2’s—through the 
lowest rank which it was possible to assign 
him—16, 15, 12, etc. 
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At the bottom of the two columns is the 
mean, the average, of these ranks; the 
average for both mediators is alike. sut 
succinctly, raters did not react differently 
to different mediators, but did react differ 
ently to the same mediator. In the second 
part of Table 1 (which may be regarded as 
the ideal type of rating), it can be seen that 
no matter whom we might have asked, 
Mediator B usually received the top first, 
second or third rank on variable X, so that 
his average rank was a very high one (low 
numerically speaking); whereas Mediator A 
consistently received very low ranks (a very 
high average, numerically speaking). You 
can see that the difference between the two 
averages is very great, whereas the differ- 
ences within the individual scores which go 
to make up each average is very small. The 
smaller the ratio of this latter difference to 
the former difference, the better we shall 
be pleased, and the surer we shall be that 
there was great agreement among raters 
as to who, on any one particular trait, was 
outstanding, and who was least good. It is 
actually possible to compute a statistical 
ratio of these two types of differences, and 
the ratio is so computed that it comes out 
as +1 if all raters are perfectly agreed with 
each other, and as below 0, possibly as a 
—l, if there is very great difference be- 
tween raters on any one mediator and no 
difference between mediators as to the 
average rank assigned to them. These ratios 
were actually computed. 

Table 2 gives, for each subgroup sepa- 
rately (except for the supervisors), and for 
each scale separately (except for Scale 2, 
“Personal Liking’’), the extent of agreement 
as I have just described it. You may 
notice from this table, first, that the medi- 
ators seem to agree to a very large extent, 
and without any exceptions as far as any 
particular scale is concerned, in their as- 
sessments of each other. The figures are 
generally in the eighties and even in the 
nineties. Naturally, agreement does not 
necessarily mean accuracy, although you should 
note that disagreement means that many 
people must, perforce, be inaccurate. If 
there is such a thing as “intelligence,” and 
if everybody in a group disagrees with 
everyone else as to who is more intelligent 
and who is less intelligent, then, at most, 
one of those persons can be right because 
if he is right and others disagree with him 
then the others must be wrong. 

You will be quick to argue that the high 
level of agreement among the mediators is 
likely to be due to the fact that they have 
had the opportunity to exchange opinions 
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TABLE 2 


Reliability Coefficients* of Scales, Separately for: Colleague Ratings; Ratings by 
Union Attorneys; Union Officials; and Employers’ Attorneys and Representatives 


1 3 a 5 
Colleagues 83 85 an .86 
Union Attorneys 74 56 79 -.03 
Union Officials 48 60 78 -31 
Employers’ Attorneys.. 69 .72  .72 45 


6 , 8 9 10 11 12 13 
no wn ww FE we SM FB 
66 49 .76 -52 .66 44 86 43 
40 70 40 35 44 52 44 48 
74 76 82 49 65 78 84 = .76 


* Reliability is a technical term denoting, in this context, the extent to which different raters 
agree in the ratings they give to a group of persons whom they are asked to rate. The method 
here employed is that suggested by Paul Horst, “‘A generalized expression for the reliability 


of measures,’’ Psychometrika (March, 1949), Vol. 14, No. 1. 


Complete agreement between all 


raters results in coefficients of 1.00; complete unreliability results in coefficients of .00 or less 


(that is, in negative coefficients). 








of each other, and have, therefore, arrived 
at what one might call a group consensus 
about each other. The extent of the latter 
should not be exaggerated, however, be- 
cause you will notice that agreement among 
the other groups is for the most part also 
fairly high, although it is lower than among 
the mediators. With only two exceptions, 
the reliability figures lie in the upper fifties, 
sixties, seventies and even in the eighties. 
A second thing you will notice from the 
table is that Scale 5 (“Ability to Be Un- 
obtrusive”) and Scale 9 (“Control of 
Feelings”) seem to be particularly subject 
to unreliability, at least as far as the parties 
are concerned. The mediators seem to have 
no difficulty in assessing each other on the 
scales, or at least they agree in their assess- 
ments when finally made. The reason for 
this unreliability of the two scales became 
apparent in the course of administering 
them. In the case of Scale 9, the parties 
said over and over again that so few medi- 
ators had ever come even near to losing 
control of themselves and expressing genuine, 
as distinct from simulated, impatience, that 
the parties simply had no basis to go on 
when trying to rank the mediators on this 
scale. Here is an example of how, with the 
help of figures, we can discover whether 
ratings given by parties are really meaning- 
ful ones or not. In this instance they were 
clearly not particularly meaningful. As far 
as Scale 5 is concerned, we had difficulty in 
communicating to the persons who were 
asked to do the rating that the ability to 
be unobtrusive in the sense in which we 
asked for it on Scale 5 (as distinct from 
the absence of salesmanship asked for on 
Scale 8) was not a negative quality com- 
monly known as too much passivity, but a 
positive quality consisting of the ability to 
leave the parties alone when they required 


SMA Proceedings 









it, with no implication that the same medi- 
ator was not perfectly capable of putting 
pressure on the parties on a different occa- 
sion when that, in turn, was required. Some 
of the parties realized that this is what I 
was getting at, others did not—hence the lack 
of agreement in the ratings finally assigned. 

I should draw attention to one further 
fact, namely, the extent of agreement on 
Scale 1, the “Acquaintance” scale. On this 
scale we really hoped that we would not get 
agreement. Being unrealistic, we hoped 
that each mediator would be known on the 
average as well as any other mediator by 
the time we had completed all of the 58 
interviews, so that any difference in the 
average rank assigned to the mediator on 
the other scales would be due not to the 
fact that on the average he was known less 
than any other mediator, but really to the 
fact that he was perceived as genuinely 
different from other mediators on that scale. 
On this scale, therefore, we hoped for lack 
of reliability but this was not what we 
found. I will return to this point later. 


Agreement Between Subgroups 


Having established that within each group, 
and with very few exceptions, there is very 
substantial agreement as to the average 
ratings given to each mediator, we next 
inquired whether there was agreement as 
to the average assessments between, not 
within, these different groups. Such agree- 
ment may be measured by a rank correla- 
tion coefficient, which is computed, roughly, 
in the following manner: For each scale, 
and for each group; we look at the average 
rating given to a mediator. Let us take 
Scale 7, and let us assume that we have 
found that Mediator X obtained the highest 
average, Mediator L obtained the second 
highest average, and Mediator R obtained 
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Union 
Attorneys 

Employers’ Attorneys and 

Representatives .904 
Union Attorneys 
Union Officials 
Colleagues 
Supervisor A 


text in statistics 


agreement leads to a coefficient of 0.00. It is 


visor) found in the above table. 


TABLE 3 


Rank Correlation* Coefficients Between Average Ranks Assigned to Mediators 
by Different Subgroups on Scale 7: Mediator as a Respected Authority 


Union Supervisor Supervisor 
Officials Colleagues A B 
745 321 432 .293 
.524 683 738 .716 
402 598 .040 
808 .639 
579 


* The methods for calculating the rank correlation coefficient rho may be obtained from any 
Complete agreement between two groups once again leads to a coefficient of 
1.00; a genuine negative relationship leads to a coefficient of —1.00: random agreement and dis- 
important to note that lack of agreement is to be 
expected if the average ranks of either or both groups which are compared are unreliable, in 
the sense explained in Table 2 Lack of agreement within a group may therefore very well 
account for some of the lack of agreement between groups (or between a group and a super- 





the third highest average on that scale. In 
that case, we shall assign the number 1 to 
Mediator X, 2 to Mediator L and 3 to 
Mediator R and so on down the line until 
the number 21 is assigned to the mediator 
who, of the group of 21 who were rated 
altogether, received the lowest average rat- 
ing on Scale 7. We then did the same for 
each of the other groups on that scale, and 
then observed whether the mediator who 
was given the first rank by one group on a 
certain scale was also given the top rank 
by another group on the same scale and, 
if not, how large the difference was. 

A rank correlation coefficient is simply a 
formula by means of which these differences 
between the average ratings assigned to a 
group of mediators by the raters is meas- 
ured. Ideally, the coefficient should be 1, 
denoting perfect agreement between the 
groups of raters. At the worst, the coefficient 
may be 1. That is the case when the 
mediator who is rated highest on a certain 
scale by one group is rated lowest by an- 
other group on the same scale. A coefficient 
of 0 is obtained when there is absolutely no 
relation, either positive or negative, between 
the ratings assigned by one group and the 
ratings assigned to the mediator by the 
other group. As an example of such com- 
putations note the coefficients which we ob- 
tained when we actually compared the 
average ratings given by one group with 
that af the other groups on Scale 7, now 
using veal figures. 

Froin Table 3 it can be seen that there 
was almost perfect agreement between the 
ways in which the union attorneys assessed 
mediators on that scale, and the way in 
which the employers’ attorneys ranked the 
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mediators. It can also be seen that none 
oft the correlations is negative, and that 
while a few of them are rather low, on the 
whole the correlations run fairly high. Ex 
cept for those coefficients which are less 


than +.35, they could not have been ob 
tained by any accident except the type of 
accident that occurs only once in every 20 
instances. From this table it may also be 
seen that while the mediators did not agree 
as highly with the two groups of attorneys 
as these two groups agreed with each other 
(the coefficient of correlation between the 
mediators’ ranking of each other and the 
ranking of the employer and union attorneys 
was only .32 and .68, respectively), never 
theless, these two coefficients do not com- 
pare unfavorably with the extent to which 
some of the other groups agreed with each 
other. Remember, however, that these fig- 
ures pertain to one scale only and are 
presented here as illustrating the way in which 
we can assess the value of our ratings. Final 
conclusions as to the extent to which different 
groups agree with each other can not be ar- 
rived at until all scales have been examined 


Relationship Between Different 
Aspects of Mediator Behavior 


There is one final question, the answer t 
which is available to us at least in rough 
form, So far we have seen that although 
each of the groups expressed great concer! 
about its ability to distinguish one medi 
ator accurately and fairly from another 
such distinctions were in fact made wit! 
substantial agreement between one rat 
and another, even though the raters did not 
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know how others were performing the 
ating. Second, we have seen indications 
that the various groups of raters agreed 
not only within themselves, but also between 
each other. The final question which re- 
mains for us to answer is, “Are the rankings 
which we obtained on the different variables 
really different assessments of different 
abilities, or, from any one rater, can only one 
over-all ranking be obtained, which is re- 
peated on every scale no matter what it is 
that we asked for?” The answer to this 
question is obtained once again by means 
of a correlation coefficient. 

This time we are not interested in seeing 
whether a person who gets ranked high by 
one rater on a certain scale gets rated 
highly by another rater on the same scale. 
This time we are interested in seeing 
whether a person who gets rated high on 
one scale gets rated high by the same rater 
on a different scale. Naturally, one would 
expect to have a considerable amount of 
similarity of ranking on the different scales 
within any one rater. After all, it takes a 
person who is high on Scale 6 (“The Medi- 
ator as ‘One of Us’”) to obtain the facts 
from the parties by means of which, in con- 
junction with a high rating on Scale 11 
(“Quick Grasp of Complex Issues”) and 
Scale 12 (“Accumulated Knowledge”) he 
can finally produce an original idea, and 
thereby obtain a high ranking on Scale 3. 
However, while some intercorrelation be- 
tween the various scales is therefore to be 
expected, it would be preferable to have 
the intercorrelations between Scales 1-12 
low (let us say in the forties and fifties 
rather than in the eighties and nineties). 
Table 4 shows the relationship which each 
scale had with every other scale. 

One can see how each scale correlated 
with Scale 13, the over-all assessment. With 
this scale we would like every other scale 
to correlate, for the extent to which a quality 
correlates with the over-all assessment is a 
measure of its importance. A low correla- 
tion here would be unfortunate; it would 
imply that the quality is not related to the 
raters’ over-all assessment of the mediator. 
hus we would like the intercorrelation of 
each scale with every other scale except 
Scale 13 to be low, but intercorrelation of 
each scale with Scale 13 to be high. Table 4 
shows that something of this sort actually 

curs, although the third column is not as 

xh and the second column not as low as 
would ideally like. 

You may notice one further puzzling, and 

rhaps disturbing, thing in Table 4—dis- 

bing at least as far as this piece of re- 
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TABLE 4 


Average Intercorrelation Between Scales 
1-12 and Each Other, and Between 
Scales 1-12 and Scale 13 (Aver- 

age Intercorrelations Based on 
Parties’ Intercorrelations Only) 


Average In- 
tercorrelation 

with Other Average In- 
Scales Except tercorrelation 


Scale 13* with Scale 13 

1 50 59 

3 62 78 

4 a 64 

5 43 51 

6 54 71 

7 50 68 

s 52 .66 

9 48 58 

10 53 64 
11 60 ep 
12 55 68 
52 .66 


Average of column 


cale 2 was not included. 








search is concerned. You will see that 
Scale 1 (“Acquaintance”) correlates at a 
fairly high level with the other scales, al- 
though compared with the other intercorre- 
lations in that column, it is fortunately on 
the low side. If this correlation is a real 
one, it might mean that the assessment of 
a mediator varies to a large extent with the 
degree to which the parties know him, 
rather than with any permanent personal 
characteristic of his. In that case our re- 
search is bound to be fruitless. Your ex- 
perience will tell you that to some degree 
this feared contingency is a true one. Ap- 
parently mediation agencies are well aware 
of the fact that parties may have an initial 
unfortunate experience with a certain medi- 
ator. Yet, when the agency insists on the 
parties’ taking the same mediator for a 
second, third and fourth case, the parties 
will later spontaneously confess that they 
were in error in their original poor assess- 
ment of the mediator concerned. To some 
extent, therefore, acquaintance influences 
the assessment of a mediator on any one of 
these scales, and his standing on them is not 
a function of his personality. 

This, however, is not the only way in 
which the causal relationship works. I am 
sure that you will know from your own ex- 
perience that quite frequently parties shy 
away from mediators with whom they have 
had not one, but a series, of unfortunate 
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experiences, and that further experiences 
with him do nothing to change their assess- 
ments, which are indeed based not on for- 
tuitous circumstances, but on something 
within the mediator which seems to rub 
them—and others—the wrong way. It is 
therefore a person’s standing on these vari- 
ables which influences the degree to which 
the parties know him, not only vice versa. 
We do not clearly understand, however, 
which of the two causal relationships is the 
stronger or whether, indeed, there may not 
be a third one. We may be sure, however, 


that if acquaintance and nothing else in 
fluences the parties’ perception of the medi 
ator, our tests cannot correlate with th« 
ranks assigned by the parties to the medi 
ators. This we shall know in time. 

I think that this sums up at least ou 
most important findings to date, and I want 
to make it clear, once again, that these are 
preliminary findings which actually do not 
touch on the main question which we have 
sought to answer, namely, whether tests aré 
capable of predicting the parties’ reaction 


to a mediator. [The End] 





Maintenance of Membership: 
A Historical Note 


By FRANK P. GRAHAM 


N THE COURSE of his discussion of 

industrial and international mediation, 
Mr. Graham cited several instances in which 
the psychological was quite important along 
with the economic in industrial disputes and 
with the political in international situations. 

One of his illustrations came from the 
northwest woods. In a protracted and bitter 
labor dispute in the northwest woods, the 
issue of the status of the union was more 
fundamental than the question of wages. 
The strike was six months old when certi- 
fied to the National Defense Mediation 
Board—the predecessor of the National 
War Labor Board—on the eve of World 
War II. The representatives of labor and 
management which had 
been made in some quarters regarding a 
lack of patriotism in a stoppage of work 
involving lumber needed for the decks of 
American battleships and for the building 
of large army cantoninents. 


resented charges 


The public member of the panel, in pri- 
vate voluntary night sessions, convinced of 
the patriotism of labor and management, 
gave assurances of this faith to both and 
helped to remove the chips on the shoulders 
of the leaders of both 

The tripartite panel found it wise to let 
the representatives of each side get off their 


560 


sides. 


respective chests their pent-up feelings and 
sense of many grievances. The public mem- 
ber in other voluntary night private sessions 
found that the union feared that the com- 
pany was out to destroy the union, with 
all its meaning to the workers in their 
struggle for decent wages and living stand- 
ards for their wives and children as part 
of the American standard of living and way 
of life. The union representatives insisted 
that their stand and their strike for the 
union shop, instead of being unpatriotic, 
was of the stuff of the things for which 
America stands. 


The public member also found that the 
company was afraid that the union was out 
to take over the prerogatives or manage- 
ment and was determined to compel non- 
union members to join the union. The 
representatives of management maintained 
that instead of being unpatriotic, they were 
standing up for the principles of American 
freedom and that the time had come for 
such a stand against a closed shop, a stand 
which they were willing to make for their 
company and their country against the sup- 
posed pressures of the government and thie 
trend of the times. 

In these long night sessions, made neces- 
sary by the heavy case load of the newly 
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organized Board, each side confided in the 
public member the minimum provision it 
would accept in a settlement. Union se- 
curity, more than wages, was the crucial 
issue in the case. 

The union representatives told the public 
member that they wanted to be sure that 
their union, for which they had worked so 
hard, would not be destroyed in the defense 
period or in the possible war period which 
loomed ahead; that they would be guaran- 
teed their voluntarily acquired union mem- 
bership for the duration of ihe contract, 
which would recognize their union as their 
bargaining agent in their particular plant. 
The representatives of the company told 
the public member that they wanted to be 
assured the right to hire, fire and direct 
the working force and that workers would 
not be compelled to join the union by any 
closed or union shop provision. 


When these provisions, separately asked 
for, were put in a joint package, they added 
up neither to an open shop nor to a closed 
shop, but to the maintenance of voluntarily 
acquired membership for the duration of 
the contract. 


This maintenance-of-membership provision, 
hammered out by representatives of an AFL 
union and the Wayerhauser Corporation, 
operating at Snoqualmie Falls, in the State 
of Washington (previously tried in a con- 
tract privately sponsored by another com- 
pany in another state), became, during 
World War II, the formula which was 
sponsored for the first time by the Ameri- 
can Government. The provision had only 
pro forma dissent by both sides, and was 
accepted in the main by both labor and 
management throughout World War II. 


[Mr. Graham’s talk regarding good offices 
and mediation in international disputes was 
given informally with intimate anecdotes 
and illustrations, without manuscript and 
notes, and is not summarized here. ] 


[The End] 





A New Look in Collective Bargaining 


By ALLAN WEISENFELD and MONROE BERKOWITZ 


NOLLECTIVE bargaining has_ been 

A likened to a theatrical production—it 
has many of the aspects of a play. Gen- 
erally, it takes place in three acts. It has 
overtones of comedy and undertones of 
tragedy. It frequently has both a hero 
and a villain. It begins sedately and 
crescendos to a climax. 

Typically, the first act of the collective 
bargaining play opens with the presentation 
of union demands. These are fully dis- 
cussed in an atmosphere that is reasonably 
free from tension. The second act deals 
vith the “shaking down” of the issues. The 
company makes its reply to the union de- 
mands. Most of them it rejects, some it 
.ccepts and, on others, it moves forward 
‘ntatively. Progress is evident, though 

»ssibly slow. Tension mounts as the dead- 
ne of contract negotiations approaches. 
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Act Three is, of course, the climax of 
the production. The demands which the 
union had initially presented for trading 
purposes and, perhaps, because political 
exigency indicated their presentation, are 
narrowed to “this is the least we'll take.” 
The company’s initial offers presented in 
Act Two are now dressed up in a “pack- 
age” representing substantially the com- 
pany’s best response to the union. The 
differences between the union’s “rock 
bottom” offer and the company’s “package” 
remain to be hammered out. Positions are 
firming; stalemate appears inevitable. In 
the closing moments of the drama, it is 
not infrequent for a government mediator 
to enter the scene, after which, by dint of 
his efforts and some hard bargaining by 
the parties, an agreement is reached and 
a treaty guaranteeing peace for a fixed pe- 
riod of time is signed. The play is over. 
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It is a success. The respective parties re- 


turn to the workaday world. 


Most companies have been satisfied with 
this state of affairs. Once the contract 
is concluded, management heaves a 
of relief and is content to turn its attention 
to production, sales and more serious prob- 
lems. More recently, however, a new man- 
agement philosophy has made its appearance. 
This “new look” in collective bargaining 
threatens to tear the traditional script into 
shreds and substitute an entirely new plot 
which violates all the dramatic unities. 
The recognized leader in this new manage- 
ment movement is Lemuel Boulware of the 
General Electric Company, who believes 
that it is up to the company to find out 
just what it can legitimately and fairly offer 
it collective bargaining and then to stick 
to its original proposals regardless of the 
consequences. This is something much 
more than a new negotiating technique; if 
it can be carried through, it promises to 
revolutionize collective bargaining and, per- 
haps, the whole position of unions in the 


sigh 


economy. 


Under the General Electric formula, the 


union’s demands are met with a single 
counterproposal—and that’s it. Subsequent 
change is not likely to be of any conse- 


quence. At the onset, the union is notified 
that the classical pattern will be violated. 
Instead of sparring for position and meet- 
ing less-than-sincere demands with equally 
unrealistic counterproposals, the company’s 
first proposal is, and continues to be. its 
only offer. The union is told that this can 
be accepted or rejected, but the corporation 


will not budge from its position come 
mediation, government pressures or a 
strike. As Boulware is quoted by Fortune 


(July, 1953), “We decide what is fair and 
stick to it. We don’t go in for haggling.” 


This new look is directly aimed at the 


worker in the plant, and its ultimate suc- 
cess will depend only upon its effect on 
him. Most of the industrial giants have 


been doing a wonderful job of selling him 
the advantages of owning and using the 
products they produce. Their advertising 
departments, proceeding on the basis of 
careful marketing surveys, have convinced 
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large segments of the public of the ad- 
vantages of using automatic washers, dryers 
and air conditioners. Their lines of com- 
munication to the public have been excel- 
lent when they inform people how to use 
and service an oil burner, but when it 
comes to educating their labor force about 
casting their lot with 
lines are blocked. 


the advantages of 
the company, the 


General Electric points out that for over 
70 years the corporation had persevered 
until, in 1947, it was bringing into its plant 
communities an over-all amount of business 
activity which it estimated to be the major 
support of 40,000 retail establishments, and 
which supplied livelihoods for over a mil- 
lion people outside of its employees and 
their families. This is said to have created 
an annual expenditure in trade to the tune 
of nearly $1.8 billion. In addition, the rec- 
ords compiled by the company showed that 
its executive and managerial personnel had 
served with distinction in various positions 
of community responsibility. Yet, in spite 
of these accomplishments, the company did 
not enjoy enviable relations with either its 
employees or the community—not that they 
were extraordinarily bad, but they were 
poor, which was about par for the course 
among American corporations. As the 
company stated: “The harder we tried and 
the more we got done, the more misunder- 


standing and disapproval we seemed to 
experience.” 
The corporation proceeded to use the 


talents, resources and techniques which 
proved so useful in marketing its products 
to survey its job holders to find out what 
was needed to satisfy the job market. 
When this was done, it was discovered that 
the worker wanted fair decent 
working conditions, honest supervision, an 
equal opportunity to progress and, accord- 
ing to the company, this was what man- 
agement wanted for the worker and what 
it had intended to provide. Although the 
cynic might raise an eyebrow, and the be- 
liever in the inevitability of class conflict 
might have doubts, the company was firml) 
convinced that it wanted to give workers 
they wanted—which was 
close to what they alread) 

The prescription to remedy the 


wages, 


exactly what 
pretty 
getting. 
situation was a selling campaign to make 
the employee aware of what he had and 
who was providing it. 


were 


In the collective bargaining sector, this 
means finding out what is “fair and right,” 
offering it and then sticking by the offer 
This presupposes a _ careful job-market 
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survey conducted not in the emergency 
atmosphere of the few weeks prior to nego- 
tiations, but all through the year. Em- 
ployees’ attitudes are sounded, compensation 
practices are surveyed, union literature is 
perused and all the evidence is carefully 
sifted. After research is concluded, the 
company states: “[We] make our offering 
at the proper time and voluntarily include 
absolutely everything our research from all 
sources, including unions, had _ indicated 
should be included to measure up to what’s 
fully right by every reasonable standard.” 

Once this position is taken, the game is 
to stick with it regardless of the outcome. 
The application of this philosophy at the 
GE plants in Evendale, Ohio, and Syra- 
cuse, New York, in 1953 resulted in strikes 
of nine and eight weeks, respectively. In 
the Evendale situation, the ostensible issue 
was wages, and the company was able to 
effect a resumption of work on its terms. 
In the Syracuse dispute, the company went 
all out in its utilization of communications 
media to persuade its workers to get rid of 
their leaders “who continue to them 
down the river.” The company’s position 
prevailed in Syracuse, as it did in Evendale. 

In November, 1954, GE “took” a four- 
week strike at its Bloomfield, New Jersey, 
air conditioning plant. The only issue in 
dispute was the application of seniority to 
shop stewards. Following the resumption 
of work, a company advertisement stated 
it “took this strike because we must 
do what is right at all times—and do it 
voluntarily. We do not have to be dragged 
unwillingly into doing the right thing nor 
will we be forced into doing the wrong 
thing.” The company presented its point 
of view regularly to its employees through 


sell 


letters “To All Bloomfield Employees” 
and “To All Employees Idled by the 
Strike.” In these letters, the company 


hammered on the theme that it was right 
and would hold fast to its position. The 
company was protecting the seniority posi- 
employees while the union was 
seeking to dilute it through its demands 
or stewards. It was the union officials 
maneuvered a strike which is 
ausing you losses in pay you will never be 
able to recover.” The Bloomfield strike, 
ke those at Evendale and Syracuse, was 
ettled on company terms—union claims to 


tion of 


vho “have 


he contrary notwithstanding. 


In the North American Aviation Com- 
iny strike in late 1953, the company’s 
irgaining techniques had all the earmarks 
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of the new look. While contract negotia- 
tions were going on with the UAW-CIO, 
the company issued an eight-page brochure 
to its employees advising them that it was 
prepared to make substantial wage and 
other adjustments, and outlined the details 
of its offer. This was before the offer 
was communicated to the union negotiating 
committee! At the same time, the com- 
pany announced that since it was making 
a fair and generous offer, it would proceed 
to put it into effect for its salaried, non- 
union employees, and it hoped that the 
union would see the light and accept the 
proposals. 


Needless to say, the union rejected the 
offer, whereupon the company initiated a 
newspaper campaign with advertisements 
directed to the workers and the community, 
listing the offer and asking: “What Do 
You Think of These Increased Wage Pro- 
posals?” The union committee evidently 


didn’t think too much about them since 
they ordered the workers out on strike 
after efforts at mediation had failed. Dur- 


ing the strike, the company refused to 
budge from its original position but per- 
sisted in its campaign to get the attention 
of the The company’s daily 
advertisements highlighted letters from 
employee wives disgusted with the strike, 
announcements of agreements with other 
unions on the company’s terms, and also 


workers. 


information that the plant was open and 
that the company would welcome the re- 
turn of individual workers. Two months 


later, after court orders restraining picket- 
ing had been obtained and a damage suit 
filed, the union capitulated and work was 
resumed on substantially the terms offered 
by the company. Chalk up another success 
for the “new look.” 


All this would not have been a bit sur- 


prising before 1935, since this was the way 


companies and unions acted. However, 
under the Wagner Act, the union which 
could win the allegiance of the majority 


of the workers in the plant was certified 
by the government as the 
gaining agent. This proved to be a highly 
practical piece of business, both for organ- 
for bargaining. Since wages, 
working conditions had to be 


exclusive bar- 


izing and 


hours and 
agreed to by both union and company in a 
bargaining atmosphere, the union was in a 
wonderful position to be able to take credit 
for gain, 
source. In a dynamic economy, where na- 


any economic regardless of its 


tional income and productivity was moving 
constantly upward, union power and pres- 
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tige increased as they continually won 
benefits in the collective bargaining wrangle. 


Management was pretty well baffled by 
this whole business. Traditionally, they 
had been the great providers and, during 
the era of “welfare capitalism” of the 1920's, 
traded well on their reputation as the 
source of all economic gain. But the Great 
Depression crimped their style as some 
companies went bankrupt and others were 
forced to abandon their elaborate welfare 
schemes. Under the whiplash of the anti- 
business feeling of the New Deal, manage- 
ment retreated and, when unions received 
the official blessings of government, the 
rout was complete. Management lost the 
initiative. Unions became the social in- 
novators as vacations with pay, holidays 
and, later, paid insurance and _ pension 
schemes were won through collective bar- 
gaining. Management became the negative 
respondent whose role seemed to be one of 
stemming the tide of new compensation 
schemes or attempting to minimize their 
impact. 

The unions were supported in their role 
by government. Where management did 
have a pension plan of its own or even a 
regularly paid Christmas bonus plan which 
it conceived of as a gift to the employees, 
the National Labor Relations Board would 
have none of it. In rulings supported by 
the courts, the Board stated that the em- 
ployer was obligated to bargain collectively 
with the unions about these matters. It 
became very difficult for a company to give 
anything; in order for it to be thoroughly 
legal, it had to be taken away from them in 
accordance with governmentally approved 
collective bargaining procedures. 

The ingenious aspect of the “new look” is 
that it probably fits in with the collective 
bargaining procedures but in a way wahich 
minimizes the raison d’étre of the unions. 
Unlike the pattern of the 1920’s, GE and 
other devotees of the new philosophy are 
perfectly willing to recognize unions and to 
sit with them in collective bargaining nego- 
tiations. But the company is careful to 
make a carefully researched offer which 
its surveys indicate may have wide job- 
customer appeal. The offer is made in a 
proper fashion to the union in the collective 
bargaining session, but the company makes 
sure that it is not a secret from the men 
in the plant or the people of the community. 
To show its palatability, the company pro- 
ceeds to put it into effect wherever it can 
among nonunionized or weakly unionized 
segments of the working force and, most 
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important of all, it makes sure that one and 
all know that it will not budge from its 
announced position come what may. As 
long as the company stands ready to meet 
the union, and since it does make a pro- 
posal, it seems to meet the legal require- 
ments of bargaining in good faith. 


Is this “new look” the coming fashion? 
Can other companies follow the innovators 
and reap the benefits which Boulware and 
others claim will accrue from this new 
method? The technique has great appeal 
to many corporate managers who view 
themselves as the guardians of enterprise 
on behalf of their stockholder owners. The 
expansion of the area of bargaining has 
whittled away the body of managerial deci- 
sion-making. Further inroads must be 
resisted and can best be resisted by assum- 
ing the offensive. 

The “new look” has appeal even for 
those corporate managers who _ regard 
themselves as trustees of enterprise whose 
economic function is to protect and pro- 
mote the welfare of the stockholders, em- 
ployees and customers. To these corporate 
managers, collective bargaining does not 
necessarily diminish the area of managerial 
decision-making, rather it is a management 
tool. The “new look” is inviting in that 
it seems to offer a means of achieving the 
desired balance more directly and with a 
minimum of travail. 


The “new look” cannot be used in a fit 
of pique. It requires high-level thinking 
and a wealth of information. The essence 
of the technique is the taking of a position 
from which no force is able to budge you, 
and it is obvious that such a position is a 
prepared position and not one taken in 
response to some attitude of the union 
which the company may dislike. The 
ability to take it is inherent in this ap- 
poach. A company considering the use of 
this means of influencing people should 
count on an extended shutdown of its fa- 
cilities and have means of a_ reasonably 
accurate evaluation of the pros and cons. 
Failure is disasterous. The company is 
left in a far worse position than before 
the attempt. If a company can be made 
to back down from what is originally an- 
nounced as an unalterable position, future 
“unalterable positions” will not be taken 
seriously. A substantial gamble is in 
volved, and the penalty for losing is heavy 
—the loss of the ears and minds of the 
“job customers.” 


Failure can stem from many causes 
Management simply may not have enoug! 
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information on hand to make an intelligent 
guess as to how far they can go on economic 
demands. The technique presupposes sound 
accounting information and shrewd esti- 
mates of the cost effects of various union 
demands. In addition to information about 
the company’s own position, management 
must be thoroughly informed about what’s 
happening in the comparable industries. 
The position it stakes its life on must be a 
“reasonable” one, granted that the union’s 
definition of reasonableness may differ from 
the company’s. Also, the implications of 
management’s stand must be thoroughly 
understood and supported by the final 
agents of discretion in management. The 
president, the board of directors, the im- 
portant stockholders or whoever are the 
real decision-makers must back up the 
position of the negotiating committee to 
the hilt. This must be done not only at the 
time the initial position is taken, but also 
when the chips are down. This crucial 
moment may not occur until the pickets 
have been marching for weeks or even 
months. The corporation must be able to 
withstand stockholder and community pres- 
sures for a settlement on some compromise 
terms. 

Since it is necessary for all these condi- 
tions to be fulfilled, it is unlikely that this 
pattern will spread to all companies or 
even to a significant number of companies, 
but this does not deny its importance. 
Possibly 25 or so key bargains heavily in- 
fluence wage settlements throughout the 
economy and, if a significant number of 
these are settled on this basis of applying 
the “new look” technique, the effects will 
be felt throughout the nation. 


Whether the big boys in industry will 
be able to carry off this new method of 
bargaining is also problematical. A _ lot 
depends upon the economic picture. In 
spite of the tremendous increase in union- 
ization during the last 20 years, labor’s 
percentage share of the national income 
has not changed substantially. In spite of 
all the furor about labor unions, economists 
have legitimate doubts about whether these 
organizations have succeeded in increasing 
wages any faster than they would have 
icreased without them during these pros- 
perous years. In fact, in an inflationary 
situation such as the one immediately after 
the war, union contracts may have suc- 
ceeded in slowing down the rate of wage 

creases! Most labor agreements freeze 

age rates for a period of a year or so 
hereas, if the labor markets were non- 
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union, the increasing demand for labor in 
an inflationary period might continually 
increase labor rates. Hence, in a period of 
increasing business and optimistic eco- 
nomic expectations, a shrewd management 
might well offer labor a package which 
approximates fairly closely what would 
have been wrested from them in collective 
bargaining. The positive virtue of a pub- 
licly supported unionism, from the workers’ 
point of view, lies in its presumed ability 
to resist wage decreases when economic 
clouds darken. If a depression threatens, 
a company may not be able to offer volun- 
tarily what its surveys indicate its job 
customers want. It is true that, under 
such conditions, its ability to take a strike 
might increase but, nonetheless, the union 
has a “cause” about which to rally the 
workers around its banner. Even if it 
eventually loses the battle, it can come 
away from the fieid with the allegiance of 
the workers. The company might win the 
battle but lose the fundamental struggle for 
the loyalty of its men, which is the grand 
prize in these contests. 

The other big uncertainty in attempting 
to weigh the eventual success of this new 
technique is the political factor. Increas- 
ingly, the rules of collective bargaining 
in this country are set by government, If 
the unions are unable to take on these in- 
dustrial giants in the economic sphere, the 
political arena opens in inviting fashion. 
With the AFL and CIO in one federation, 
labor’s influence and political strength is 
bound to increase. If an amendment to the 
Taft-Hartley law banning such tactics is 
unlikely, it is not beyond the realm of 
possibility that a new appointment or two 
to the NLRB might find the “new look” 
outside the pale of what constitutes bar- 
gaining in good faith. In many ways, the 
“new look” in collective bargaining is more 
destructive of the union’s power than the 
ban on the secondary boycott or the state 
“right-to-work” laws—the recurrent béte 
noire of the unions. 

Even if the economic environment should 
continue to be favorable to the “new look,” 
and assuming for the moment that no 
political changes occur to destroy its basis, 
the big unanswered question is whether 
the worker in the shop will buy it. 


This question really goes to the heart of 
the issue. The effectiveness of the “new 
look” cannot necessarily be measured by 
the number of strikes terminated by ac- 
ceptance of the prestrike offer. Ultimate 
acceptance of prestrike proposals after a 
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substantial period spent on the picket line 
indicates that acceptance was predicated on 
economic compulsions rather than on in- 
tellectual acknowledgment of error. A far 
better measure of the success of the “new 
look” would be the number of times the 
terms substantially offered originally are 
accepted by workers without a strike; or, 
if the union leadership is “misguided” and 
calls a_ strike, thereafter it is 
repudiated, a vote to return to work ef- 
new leadership subsequently 


how soon 


fected and 
elected. 
Workers do not yet seem to be convinced 
that their corporate employers are search- 
ing for their best and can be 
depended upon to correctly evaluate what 
is fair and equitable. Certainly, one of the 
prime reasons why workers join unions is 
to have the feeling that they can have an 
organization of their own to look 
their interests. More workers 
their lot with unions to be able to tell their 
foreman off than have joined to improve 
If it is conceded 
that a company 
can know what is and fair, can it 
convince the workers that its evaluation is 
correct? This is a difficult 
The American worker is a thoroughgoing 
pragmatist who is less concerned with long- 


interests 


out tor 


have cast 


their economic positic mn. 
argument 
right 


fc ir purp¢ ses ¢ of 


assignment. 


run class harmonies implicit in our system 
than in the short-run division of the spoils. 
It’s not going to be easy to sell him the 
idea that the company rather than the union 
is out fighting for him. The techniques for 
building brand loyalty to the 
washing machines and other products may 
enough to job 


company’s 


just not be powerful sel] 
loyalty which will survive a collective bar- 


gaining crisis. 


Our advice would be not to bet on the 
eventual widespread adoption of this revo- 
lutionary technique but to look for it, like 
a meteor on the horizon, to make a brilliant 
before it falls. So have 

the beginning, and, 
over, it is bound to leave lasting 
effects. This hits unions where it hurts, 
and they may be forced to pay some at 
tention to building loyalty of members on 
some basis other than their ability to haggle 
during collective bargaining negotiations. 
American industry may regain a part of the 
stature it lost among workers during 
the last few decades and may 
be recognized as the inventive, productive 
brought economic 


lar, we 
before it is 


display 
seen but 
some 


has 
once again 
has 


enterprise which 


gain. Perhaps collective bargaining deci- 
sions will tend to be made on the basis of 
sound economic information and in an at- 


mosphere less resembling the Turkish 
bazaar. The most desirable outcome might 
be that the two most powerful interest 
groups in the economy, labor unions and 
management, will increase their competition 
for the loyalty of the ordinary citizen and 
the fellow who works in the shop. This is 
the type of rivalry which seems to have 
worked very well in other spheres of out 


economy, and there is no good reason to 
think that it ought not to pay dividends 
here. The big problem of  twentieth- 


century capitalism is how to control huge 
power aggregates and, if we can keep com- 
panies looking at workers as job customers 
and unions looking at members as people 
whose affections must be constantly won, 
the average worker in the shop is bound to 
emerge victorious. Since the average work- 
er is also a consumer and a citizen, union- 
competition will inure to the 


[The End] 


company 
benefit of society. 





The GAW Negotiations 


By GEORGE E. BOWLES 


y= aed Monday morning, June 13, 
4 Harry W. Anderson, General Motors 
vice president in charge of industrial re- 


announcing a settlement with 
President Walter P. Reuther, 
other things: “Some of the 


lations, in 
UAW-CIO 


said, among 
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finest features of our first proposal are in 
cluded in this. We agreed to the supple 
mental unemployment compensation plat 
granted by Ford.” To Reuther he 
“T hold no resentment toward your efforts 
things for your members 


said 


to get those 
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which you think they should have. That 
is your job.” Then he laughed, “But I do 
want to congratulate you on your judgment 
in going somewhere else first to get it.” 
After the union had gone “somewhere 
else,” there was a Ford in General Motors’ 
future. Ford had been selected as the firm 
most likely to “give” on the principle of 
the guaranteed employment plan, and all 
union strategy was pointed that way. 


For those who have watched Ford labor 
relations in recent years, the new Ford 
leadership in that field is not surprising. 
Henry Ford II, now 37, came to leadership 
in 1945. Harry Bennett was one of the first 
personnel casualties, and John Bugas had been 
brought in from the Federal Bureau of 
Investigation and began to build a staff 
with Melvin Lindquist, formerly of the 
Murray Corporation, as his second in com- 
mand. Ernest Breech, head of General 
Motors Bendix Aviation Corporation, was 
hired as an executive. Things have been 
happening in production, in merchandising 
and in labor relations, and the changes 
reflect the youthful, new slant of Mr. Ford. 
If one were to take a close look at Mr. 
Ford’s public pronouncements in recent 
years, and in the months immediately prior 
to the automotive negotiations, one would 
sense the fresh spirit of adventure. He has 
said: “I am impatient with the slavish and 
stereotyped thinking which has led some 
businessmen to consider security a_ bad 
word and to brand all concern for human 
and social progress as Communism or 
‘creeping Socialism’. I am all for chasing 
the sacred cows out of business.” Only 
last week, he spoke in support of industry- 
wide automotive bargaining. 


So the Ford Motor Company, which 
jolted the business world with $5 a day for 
an eight-hour day in 1914, now takes the 
lead in what some have called the recog- 
nition of a principle brand new to much 
f American industry, namely, that the 
worker who is laid off when work is slow 
is entitled to draw part of his pay from 
his employer during the period of layoff. 


Another result of the settlements is di- 
‘ection and new emphasis in trade unionism 
ipon employment security. While we have 
heard a considerable amount, since the 
940’s, about guaranteed employment, no 
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union representing a major industry had 
made a guaranteed employment plan a 
“must” in contract talks. The Automobile 
Workers did just that; they declared to the 
whole world that they would not sign an 
agreement without recognition of the prin- 
ciple. Many there are who believe that such 
a plan is not practicable for much of Ameri- 
can industry, and George Meany, of the 
American Federation of Labor, has com- 
mented several times that it is practical for 
some industries and not for others. But the 
recent settlements in a major industry will 
have great influence this year beyond ne- 
gotiations in related supplier plants. It will 
be the sort of demand or issue that medi- 
ators will be hearing about for many years. 


What of pattern settlements? An out- 
state Michigan management consultant 
wrote recently: 

“Tf auto parts suppliers and smaller auto- 
mobile companies, whose wage scales are 
relatively similar, cannot meet this year’s 
pattern, certainly independent employers in 
Michigan—whose competition in many cases 
is in other states with substantially lower 
wage scales—must face the showdown and 
cannot possibly match what the various 
UAW international representatives and 
locals will attempt to accomplish in the 
way of pattern bargaining. Parts suppliers 
in particular are placed in a most delicate 
position if they should match the pattern 
of the big automobile companies, and these 
companies start thinking in terms of stabi- 
lizing their own employment by making 
more of their own parts. 

“This year independent employers will 
have to go to the mat and refuse to be 
pressured into Detroit patterns. We can see 
no other outcome except that this is the 
year which will end pattern bargaining as 
we have known it in the past.” 

American Motors representatives have 
said that they “will give objective study to 
the union’s specific proposals for the Guar- 
anteed Annual Wage to determine whether 
or not the program would contribute to 
employment stability at American Motors. 
The end of pattern settlements in collective 
bargaining in the automobile industry is 
imperative in 1955. The problems of Ameri- 
can Motors and therefore of its employees 
in 1955 differs so substantially from the 
problems of General Motors or Ford that 
different approaches must be explored.” As 
for industry-wide bargaining, American 
Motors says: “What is good for Ford, 
is good for Ford.” 
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Bargaining experience with pensions 
showed that an exact uniformity was not 
achieved in UAW contracts, and years 
after pensions were won in the major 
negotiations, some contracts did not include 
pensions. Necessity may require many 
differentiations in the terms of supplemental 
unemployment compensation plans; while 
the UAW-CIO unquestionably will press 
for such plans in all contracts, it may be 
safely presumed that they will give objec- 
tive study to the particular problem of the 
firm with which they at that time are bar- 
gaining. In the lead-off negotiations in the 
farm implement industry at John Deere, it 
was immediately made clear that such a 
plan was on the “must” list. The same is 
true of the negotiations with American 
Motors, but the recently concluded negoti- 
ations in the automotive tool and die shops 
in Detroit in which a pooling arrangement 
was negotiated, indicate some negotiating 
flexibility. 

The size of the Ford and GM settle- 
ments, estimated by the union as approxi- 
mately 20 cents per hour, was considerably 
in excess of the average settlement that 
had been negotiated throughout the country 
this year. We had seen many Michigan 
settlements at five to seven cents on wages, 
with several additional cents on fringes. 
The median first-quarter settlement nation- 
ally was a little short of seven cents. A 
major 20-cent settlement necessarily will 
condition other bargaining and influence on 
the whole larger demands. It has already 
done so in Michigan, where a very active 
period of mediation is anticipated. 


The settlement is significant as a demon- 
stration of pioneering through private ne- 
gotiation. There are many, including Dr. 
Sumner Slichter and President Harlow 
Curtice of General Motors, who believe that 
a public system of unemployment compen- 
sation is a sounder one. The settlement was 
pretty much a management proposal for 
meeting a fundamentally difficult union 
demand, and is a triumph for private in- 
genuity and inventiveness. Mr. Reuther has 
said: “It [the supplemental unemployment 
compensation plan] provides the principle 
upon which we are going to build the 
Guaranteed Annual Wage. The Ford Mo- 
tor Company is entitled to a great deal of 
credit for having shown the courage and 
wisdom for making it possible to pioneer 
in this field... .” 

The company does not consider the settle- 
ment a guaranteed annual wage, and points 
out that GAW called for a 100 per cent 
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wage for 52 weeks with or without work 
by the employee, while the settlement calls 
for 65 per cent of base take-home pay 
for four weeks and 60 per cent thereafter, 
up to a possible maximum of 26 weeks. 
There is a limitation on company liability, 
and no one will receive full pay for no 
work. A differential is established between 
the man who is working and the laid-off 
worker, and the income of the laid-off 
worker was made low enough to provide 
him with the incentive to look for another 
job in the event of a long layoff. 

The underlying philosophy of the pro- 
posal was explained when it was made. 
Ford said: “If we adopt our proposal, we 
are entering upon an entirely uncharted 
course—private supplementation of public 
unemployment compensation benefits, wholly 
unlike the well-travelled roads of pensions, 
group life insurance, etc. If we adopt our 
proposal, someday, and perhaps soon, you 
and we are either going to be widely ac- 
claimed or widely blamed for this bold new 
step—probably both, because the area is 
entirely new and untried, and most com- 
plex es 

These negotiations featured the men with 
the heavy briefcases, the intellectuals who 
have combined extensive formal education 
with much grass-roots and high-level bargain- 
ing experience. Behind Reuther and Ken 
Bannon, national Ford director, were Jack 
Conway, chief administrative assistant to 
Mr. Reuther, and Nat Weinberg, research 
director. Mr. Conway came up through 
International Harvester Local 6 in Chicago 
as a Ph.D. in sociology and psychology, 
with some legal training, also. Mr. Wein- 
berg is a New York University graduate, 
former WPA teacher, labor economist with 
both the War Production Board and the 
National Housing Agency, and section chief 
with the Bureau of Labor Statistics. Don- 
ald E. Montgomery, a key man from the 
UAW Washington office, studied with Pro- 
fessor John R. Commons of the University 
of Wisconsin. Paul Sifton, of the UAW 
Washington office, is a graduate of the 
University of Missouri and studied under 
Professor Harold J. Laski at the London 
School of Economics. There are other less 
known but extremely able technical people 
who played an important union role in these 
negotiations. 

On the company side, the men _ with 
the heavy briefcases included Kar] Pierce, 
manager of industrial relations analysis at 
the Ford Motor Company, Malcolm Denise, 
a legal expert, Richard Johnson, finance 
specialist, and others. Perhaps we have not 
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reached the long-hair evolutionary era in 
labor relations, but it has become highly 
respectable to be a real expert. 


Unquestionably, many collateral effects 
stem from negotiation of a private sup- 
plemental unemployment compensation plan 
in a major industry. There will be a 
concerted drive for increased unemployment 
benefits in some state legislatures—a drive 
in which management will participate with 
labor. Management will be encouraged to 
stabilize employment and to better sched- 
ule its operations. Some urge that a new 
labor aristocracy will develop; the favored 
employee of major industry will be better 
off than most workers, even most unionized 
workers. Credit practices, it is said, will 
be affected; employees with a guarantee 
will be better credit risks. Professor Paul 
W. McCracken, professor of business con- 
ditions, University of Michigan, observes: 
“It adds no more to labor costs than five 
cents per hour paid in other ways. It adds 
less to consumer demand than if the five 
cents per hour were added to take-home 
pay. ... After the noise and smoke blow 
away, we Shall decide that this Ford agree- 
ment means neither the end of free enter- 
prise nor the solution to all our economic 
problems.” 


We mediators would be interested, I 
believe, in two additional aspects of the 
automotive negotiations. The first is the 
role played by modern public relations 
techniques, which had much to do with the 
actual bargaining, the timing of offers, the 
forming of counterproposals, and eventual 
agreement. 


Never was a single union demand her- 
alded with more general trumpeting. Radio 
(two daily programs on weekdays) tele- 
vision (at least once weekly), visual edu- 
cation aids, discussion groups, service club 
and church lectures—all the communications 
media were employed over a period of 
years by the union to generate interest and 
win support. There are those who believe 
that the union had a distinct bargaining 
advantage because it made known its po- 
sition to the general public while the com- 
panies that actually did the bargaining did 
not leave a clear picture of their position. 
Both Ford and General Motors in public 
pronouncements emphasized the stability of 
their employment, and immediately prior to 
the active negotiations carried full page 
alvertisements in many papers. But the 
eflort was less intensive and less extensive 
than that of the union, which presented a 
single clear picture. As early as 1951, the 


ASMA Proceedings 


UAW-CIO research director, in talking 
before the American Management Associ- 
ation, said: “The workers of America want 
the Guaranteed Annual Wage, and they are 
going to get it. They will get it just as 
surely as they got pensions. If you make 
it necessary, they may acquire a lot of 
picket-line seniority before they win wage 
guarantees. But, in the end, you will come 
to the bargaining table, pen in hand, to 
sign guaranteed wage contracts.” 


The possible approaches of management 
throughout the country ranged all the way 
from a refusal to concede any element of 
the GAW, after suitable discussion, to ready 
recognition of the principle. There were 
other positions advocated, embracing delay- 
ing tactics, maneuvering for public and 
employee support, and joint study of the 
issue, with or without some form of the 
plan, and the offering of major counter- 
proposals. Some felt that management could 
not look a “little pregnant,” an objection 
against even a joint study. General Motors 
Corporation did use an employee survey 
conducted by the Opinion Research Corpo- 
ration, but the union condemned alleged 
important omissions, complaining that no 
questions were asked which would reveal 
whether the respondents favored or opposed 
the guaranteed annual wage. But there was 
no uniform, consistent management reaction, 
and the union, having one plan explained 
and espoused time and time again, had an 
advantage. 


There has been much conjecturing as to 
whether Ford and General Motors collabo- 
rated on their approach, and I do not 
presume to say whether there had been 
discussions or not. The bargaining itself 
indicated that there was by no means com- 
plete agreement on what eventually was 
done. 


The modern public relations techniques 
influenced the actual bargaining once the 
parties were wrestling with the specific 
union demands. All reports from both 
Ford and General Motors negotiations in- 
dicated, over a period of weeks, that the 
climate was healthy and favorable and that 
the parties were having productive discus- 
sions on working conditions and less im- 
portant economic matters, The union had 
notified Ford on March 13 that their five- 
year contract would terminate June 1; and 
when they saw fit to extend the General 
Motors contract to June 7, that pointed to 
Ford as the target. The bargaining sessions 
formally began on April 12, and it was not 
until May 24 that Ford promised to give 
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the union its first major counterproposal 
to the union’s guaranteed annual wage 
demand. On May 26, the company put 
on the table a_ half-billion-dollar five-year 
package contract, a “partnership in pros- 
perity” program not recognizing the annual 
wage principle. This massive counterpro- 
posal was not on the table two hours 
before its rejection. Why? Some say the 
union was against it because it was the General 
Motors plan with some modifications that 
they had seen a few days before—a Chevy 
on a Ford line. Further, the plan (dubbed 
“wheel of fortune” by the union) did not hint 
a guaranteed employment plan, so the com- 
pany had to be diverted from seriously 
pursuing it. But perhaps the best expla- 
nation for the quick rejection is public 
relations. Once the offer is rejected, the 
employer will not get the same benefit of 
favorable public examination and reaction, 
and the news emphasis becomes: “Union 
Rejects Ford Counterproposal.” The stage 
is immediately set for bargaining on some- 
thing else. 

Again, the union kept pressing for the 
entrance into negotiations of Mr. Ford and 
Ernest R. Breech; the next day (May 28), 
in a letter to Reuther, Mr. Ford suggested 
that the individual Ford workers be allowed 
to themselves judge the company’s counter- 
proposal. Two days later the union asked 
the company to agree to a binding vote 
by Ford workers on the union’s annual 
wage demand versus the main parts of the 
company counterproposal. At the request 
of the company, the talks were quickly 
recessed, and the next day the company 
put on the table its new counterproposal 
for supplemental unemployment compen- 
sation. Finally, the union offered to arbi- 
trate “matters of substance,” which seemed 
to have been pitched toward public rela- 
tions with the almost certain foreknowiedge 
that management would reject it. This was 
late in the game, June 4, and both sides 
were talking strike. The company held to 
its private supplementation plan, and on 
June 6 an agreement was reached. Some 
even say that the timing of the settlement 
announcement about the same hour that 
Local 600 was having its repeat mass meet- 
ing was not accidental. The UAW accepted 
the Ford plan, since it was a choice, in the 
words of Vice President Leonard Wood- 
cock, “between a costly strike and what 
we knew we could get.” So, throughout 
the negotiations and for many months in 
advance, the public relations feature played 
a major role. 
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The position of state and federal govern 
ments in this major dispute is noteworthy 
The executive branch of the federal govern 
ment made known through  responsibl 
officials, including the President, that it 
would not intervene short of a real national 
emergency, and that, as Secretary of Labor 
Mitchell put it, “The last two cents need 
not be saved for bargaining in Washing 
ton.” The Federal Mediation Director Josep! 
F, Finnegan, re-emphasized this policy o1 


] 


a number of occasions and pointed out that 
this major dispute concerned policy mat 
ters. As the deadline neared and as a strik« 
threatened, local federal mediation officials 
made known a stand-by policy. 

The Michigan board, particularly in re 
cent years, has followed a policy of prime 
reliance on bargaining between the parties 
themselves with intervention in only those 
disputes where an effective contribution 
might be made. Although the Michigan 
act specifically gives the board authority to 
intervene on its own motion in an “existing, 
imminent, or threatened labor dispute,” as 
a policy of administration, the board, after 
establishing contact with the parties to a 
labor dispute, by letter or telephone, has 
intervened on joint request or when a dead- 
lock or impasse developed in the bargain 
ing. Our law specifies a ten-day notice of 
intention to strike or:lock out. The board has 
the power of subpoena after mediation has 
been actually undertaken. On the receipt of 
notices in the Ford and General Motors 
disputes, our board communicated with the 
parties by letter, assuring them that full 
cooperation would be extended when and 
if mediation became necessary. Telephone 
contact was had from time to time. Bot} 
the union and management at Ford and 
General Motors took the position, as ex 
pressed by Harry W. Anderson: “I am sure 
that if we have the need for mediation service 
we shall be only too glad to contact you.” 


In essence, then, there was a uniformity 
of federal and state mediation policy, and 
I believe a sound policy, that put the 
responsibility where it belongs, namely, 
on the parties, and keeps their minds 
settlement at that level. Admittedly, 
there is some supervening national emer 
gency or the imposition of federal authority 
otherwise, as wage and salary controls, 01 
if the government is involved on matters 
of price, it is difficult to keep government 
out of the picture at a high level. But 
fundamentally the policy of self-impos: 
restraint is a good policy in mediation 
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In Michigan our experience has shown 
through the years that management and 
labor have made good strides in responsible 
seli-government; they have developed the 
know-how of labor relations, and are better 
able to handle their own affairs. Govern- 
ment policy, both federal and state, should 
encourage the growth of responsible self- 
government in collective bargaining. 

State and federal mediation officials and 
journeymen mediators should approach the 
problem of a proper working relationship and 
over-all policy with an attitude of objective 
analysis, on the basis of the known experience 
that we have (perhaps more than any other 
single group in the country), and on the 
basis of an appraisal of all the factors that 
will determine the best policy for the citi- 
zens of our respective states and for the 
nation. We have an opportunity to demon- 
strate the wisdom and vitality of a system 
The institution of 
bargaining is a dynamic 


of federated states. 


collective one, 
and mediators should be the first people to 
examine mediation policies and procedures 
with a to determining whether we 
are really keeping in step with the times. 
Mediators the 
we 


view 


second-guess 


Perhaps 


are 
parties in their 
should question and re-examine our own 


prone to 
bargaining. 


effectiveness, for things do change and the 
growth of responsible self-government in 


labor relations, it seems to me, obligates 





us, out of necessity, to closely examine 
anew the the mediator in labor 
relations. I would guess that if you were 


to look over pronouncements of federal or 


role of 


state officials, perhaps even yourselves, five 


years ago or perhaps even two years ago, 
they might look pretty hoary. We have 
talked about many different approaches, 


including preventive mediation and earlier 
intervention, and then we have 
talk about them. 


ceased to 


a business which can’t be ope 
ated by the book. There probably will 
never be any substitute for the ingenuity 
and inventiveness of the individual medi- 
ator who knows the people and the prob- 
lems, and can talk to the people in a very 
confidential and persuasive way. Policy- 
makers can well take a new look and 
decide whether or not the service that we 
are offering is that which the parties want 
and which The 
government, too, can well take a new look 
doing everything it 
mediation and to 


This is 


our states need. federal 
as to whether it is 
can to encourage state 
cooperate with existing state 
both the policy and the operating 
This association and this gathering is an ideal 


agencies at 
levels. 


medium for all of us to get a good start on 
such a program. Perhaps we should approach 
the matter with the philosophy of Boss Ketter- 
ing of General Motors: “The fellow who 
believes the last textbook is stuck with it.” 


[The End] 





Bibliography on Dispute Settlement 


by Third Parties 


By VERNON H. JENSEN 


J{OR SOME TIME we have had under 
way in the New York State School of 
Industrial and Labor’ Relations the prepa- 
ration of a comprehensive bibliography on 
dispute settlement by third parties. It is 
completed and ts rapidly being prepared for 
publication. Ht had its inception or origin 
i work: directed toward-a study of “The 
Mediation and 


York.” 


Governmental 
\rbitration in the State of New 


History. of 


SMA Proceedings 


Work on the latter project revealed the 
utter inadequacy of existing bibliographies 
on the subject of labor dispute settlement. 
At the same time it was thought that a 
substantial bibliography would be a worthy 
addition or companion to any publication 
of the history of governmental mediation 
and arbitration in the State of New York. 


When work was begun on the bibliog- 
raphy, the expectation was that it would 
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be a relatively small task. It was soon 
realized that we had greatly underestimated 
the size of the undertaking. We were sur- 
prised, but so were most of the people who 
have been apprised of the fact, with the vast 
number of references dealing with this sub- 
ject. Probably the project would not have 
been attempted had the volume of work 
been known in advance. But, one under 
way, we kept going and, with some er- 
couragement from those who felt the idea 
a good one, including Dean M. P. Catherwood 
of the New York State School of Industrial 
and Labor Relations at Cornell University 
and the National Academy of Arbitrators, 
we have brought together what we hope 
will be a worthy research reference and 
informational tool. 

One of the most conspicuous things about 
the bibliography is its size. We hope, how- 
ever, that this is not its only worthy char- 
acteristic. There are over 2,400 entries, yet 
we discarded approximately the same num- 
ber of items. These were in the nature of 
trivia or were somewhat irrelevant. Even 
so, the quality of all of the included entries 
is obviously not uniformly good, for we 
have been comprehensive in our approach. 
But we think all of the items included 
have some merit justifying inclusion. It 
should be noted, too, that in addition to the 
2,400 items we have a section which de- 
scribes the kinds of information available 
in the periodic labor services and reports 
of administrative agencies. If all individual 
items in the reports of various labor serv- 
ices and administrative agencies which have 
research value, could be identified and listed 
separately, their number would run to sev- 
eral hundreds. 

We ran into many problems. Termino- 
logical difficulty confronted us from the 
outset. As is well known to students in 
the field, during the last century there has 
been a lack of standard terminology used 
to describe the techniques of labor dispute 
settlement. Even at the present time ter- 
minology is not standardized. We had to 
decide on definitions of terms in order to 
make our classification categories as precise 
and definite as possible. Even so, a large 
amount of discretion had to be employed 
in the classification of some references. We 
had to be arbitrary about some things, but 
we hope we have not been unreasonable. 
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In any event, we have prepared a long 
section of explanatory notes which we hops 
will provide for efficient and accurate us¢ 
of the bibliography. We describe and ex 
plain the classification scheme, the sources 
we have used, the nature of the exclusions 
and the form of citation. We have also pre 
pared a suggestive index designed to help 
the student find a few articles to get him 
started on a particular subject. 

The classification headings are given as 
follows with the number of items in the 
bibliography entered under each: 





Mediation 187 
Voluntary Arbitration . 660 
Fact-Finding 149 
Compulsory Arbitration 521 
Seizure 77 

Wartime Experience 
World War I 20 
World War II 122 
Korean War 74 
General 600 
2,410 


Perhaps a brief description of our structure 
of classification will give a clearer picture 
of what we have done. 


Mediation 

For the purposes of classification in the 
bibliography, mediation is defined as the 
process wherein a third party attempts to 
secure settlement of a labor dispute by 
persuading the parties either to continue 
their negotiations or to consider procedural 
or substantive recommendations that the 
mediator may make. Excluded from this 
definition are situations where the mediator’s 
recommendations are publicized in order 
to effect a settlement of the dispute through 
the force of public opinion. Otherwise the 
distinction between mediation and _fact- 
finding would be blurred. However, in 
this definition there is no compulsory ac- 
ceptance of the nonpublicized recommenda- 
tions, although compulsion may or may not 
be involved in the calling in of the mediator. 
References on “conciliation,” a term which 
is used frequently in the early literature, 
particularly as a synonym for either media- 
tion or collective bargaining, are classified 
as mediation where they meet the above 
definition. 

Since much dispute settlement machinery 
provides for mediation as one of the first 
steps prior to the use of more compulsivé 
techniques, and since, as noted above, 4 
number of references are classified by tlie 
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last step in the settlement procedure con- 
sidered, discussions of mediation may be 
found in citations classified otherwise. This 
is especially significant in the categories of 
fact-finding, compulsory arbitration and 
general. 

Confusion in the use of the terms media- 
tion, conciliation and voluntary arbitration 
in many of the pre-1900 English and Ameri- 
can references is handled in many instances 
by classifying the citation in the “general” 
category. 


Voluntary Arbitration 


For the purposes of classification in the 
bibliography, voluntary arbitration is de- 
fined as the process wherein the parties 
voluntarily agree to submit the dispute to a 
third party whose decision will be con- 
sidered final and binding. Some definitions 
of voluntary arbitration might include dis- 
cretionary acceptance of the award. How- 
ever, to draw a sharper line between the 
classification of voluntary arbitration and 
fact-finding, it seems desirable to exclude 
from the voluntary-arbitration category the 
discretionary acceptance of decisions. 


Fact-Finding 

For the purposes of classification in the 
bibliography, fact-finding is defined’ as the 
process wherein a third party, either per- 
manent or ad hoc, investigates a dispute 
and. issues a report with or without recom- 
mendations which are mot binding on the 
parties. The term covers both the situation 
where the parties are compelled to appear 
before the third party, usually where strikes 
and lockouts are prohibited for some speci- 
fied “cooling-off” period, and the situation 
where there is no such compulsion in either 
appearing before the third party or refrain- 
ing from strikes or lockouts. 

Fact-finding is distinguished from media- 
tion with recommendations by the publicity 
usually given (or supposed to be given) to 
the fact-finding report. It is distinguished 
from voluntary or compulsory arbitration by 
the discretionary rather than the compul- 
sory acceptance of the recommendations 
(if there are any) in the fact-finding report. 


Compulsory Arbitration; Seizure 


For the purposes of classification in the 
bibliography, compulsory arbitration is de- 
fined as the process wherein the parties, if 
they are unable to settle the dispute by 
means other than the strike or lockout, are 


ASMA Proceedings 


required by law to submit their dispute to 
a third party whose decision is final and 
binding. 


For the purposes of classification in the 
bibliography, seizure is defined as the process 
wherein the government takes possession, 
either technically or in real terms, of the 
facilities of the business in order to prevent 
the occurrence of a work stoppage or to 
end the stoppage if it has already occurred. 
Seizure is practiced either under legislation 
or under the alleged “inherent” powers of 
the executive. As compared with the settle- 
ment procedures noted above, there has 
been little experience with this technique. 
It should be noted that permanent govern- 
ment ownership to remedy labor as well as 
nonlabor problems is not considered seizure. 


Because seizure is sometimes used as the 
sanction in wartime and peacetime compul- 
sory arbitration laws, there are a number 
of references which contain discussions of 
seizure but which emphasize, and conse- 
quently are classified as, compulsory arbi- 
tration or wartime experience. 


Wartime Experience 


Wartime experience is divided into three 
separate categories—World War I, World 
War II and Korean War. For the pur- 
poses of classification in the bibliography, 
wartime experience covers primarily ma- 
terials dealing with the War Labor Boards 
of World Wars I and II, and the Wage 
Stabilization Boards of the end of World 
War II and the Korean War. A _ small 
number of references may also pertain to 
related disputes settlement activity of the 
United States Government in each of the 
three war periods. Some wage stabilization 
materials have been included. The signifi- 
cance of such experience to labor dispute 
settlement procedures left no logical ground 
for exclusion and is the major reason for 
inclusion of these references. 





Congressional hearings and reports pub- 
lished during World War II are filed under 
mediation, fact-finding, compulsory arbi- 
tration and seizure, as the case might be, 
rather than World War II, since they refer 
more directly to these categories of dispute 
settlement than to the War Labor Board 
or Wage Stabilization Board of World War 
II. This is not generally true for World 
War I and Korean War Congressional hear- 
ings and reports, which are found within 
their respective classifications of World 
War I and Korean War. 
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General 

Those references which discuss two or 
more dispute settlement procedures and 
which do not emphasize clearly only one 


such are classified as general. 
In those cases where the writers 
sonably certain of the types of procedures 
discussed, and where there is a substantial 
amount of consideration given to each of 
the two or more techniques, the procedures 
are noted by symbols in parentheses imme- 
diately following the listing of the 
ence. The key to these symbols is provided. 
Some excellent cover all types 
of settlement procedures and a breakdown 
did not seem appropriate. Other references 
were not available, some could not be classi- 


procedure 


are rea- 


refer- 


references 


fied appropriately in the other categories, 
and some were not examined sufficiently 
to permit breakdown by symbols. 

Among the kinds of references frequently 
classified as general are analyses of laws 
and Congressional hearings and reports which 
cover more than one dispute settlement pro- 
cedure; studies of one aspect of the dispute 
settlement problem, such as emergency dis- 
putes, where the emphasis is usually on the 


alternative means of adjusting labor con 


flict; a few items covering subjects sucl 
as executive intervention which cannot 
easily be classified within the other cate 


gories; and a small number of citations 
which have broad titles such as “Industrial 
Peace.” 

Our sources include the major reference 
guides, other bibliographies and footnote 
references found in the various articles and 
books included in our listing. In addition 
a large number of journals and conference: 
proceedings dealing with the subject wer« 


examined volume by volume for specifi 
titles. 
The suggestive index we have provided 


should prove helpful in aiding researchers 
to get quick access to references on par 
ticular subjects or phases of subjects. The 
index, however, is not comprehensive, for 
we make no pretension of having reviewed 
all of our entries in detail. 


The bibliography should be available for 


distribution in the summer months. We 
hope that students of labor relations will 
find it to be a valuable tool. [The End] 





Statistics of Labor Mediation 


by State Agencies 
By C. A. PEARCE 


O MEMBER of the industrial relations 
+ statistics family has had a more obscure 
than data pertaining to mediation 
Research workers and statisticians 
data on the 
officials 


status 
activity. 
have given little attenticn to 
and mediation 
have evidenced 


mediation 
as a group only recently 


process, 


real interest. 

The minuteness of mediation in the vast- 
ness of governmental activity probably ex- 
plains part of this inattention. The view 
that mediation is an art rather than an 


1 These were reports available at the time this 
paper was prepared. States most active in 
mediation probably are over-represented. The 
15 are Alabama, California, Colorado, Connecti- 
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operation—an accomplishment that canno 
evaluated in quantitative 
One may surmis¢ 


be measured or 
terms—may be a factor. 
that there is a skepticism among mediators 
about born of long associatiot 
with the way data are used in the negotia 
tion process, that may also have contribute 


Statistics, 


to this indifference. 

Examination of the annual reports of | 
* reveals that whil 
number of cases 


state mediation agencies 
all contain data on the 
the concept of a case varies so widely as 





cut, Illinois, Michigan, Minnesota, New Jerse} 
New York, North Carolina, Rhode Island, Sout! 
Carolina, Washington, West Virginia and W 
consin. 
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make doubtful the significance of compari- 
sons of case load, except possibly for limited 
groups of states, Eight of the states did not 
present any breakdown of cases by extent 
and kind of mediation service given. Four 
states did not distinguish between cases in- 
volving and not involving work stoppages. 
Seven states did not indicate the source of 
cases. Twelve failed to show circumstance 
of dispute, while ten gave no data on issues 
involved. Moreover, there was little uni- 
formity in classification bases among the 
states that did show these various break- 
downs. In the case of six states, the media- 
tion data were combined in one or more 
tables with statistics on representation elec- 
tions and arbitration, thereby impairing their 
value as measures of mediation activity. 
There was scarcely any reference in the 
reports to the question of mediation effec- 
tiveness. 

Several developments seem now to be 
moving state mediation officials toward a 
basic re-examination of the role of statistics 
in their organizations. Foremost among 
them has been the organization, in 1952, of 
the Association of State Mediation Agencies. 
hree annual conferences of the association 
iave helped bring an awareness of values 
in the exchange of experience and of the 
usefulness of statistics in this process. 

Concern about the duplication of media- 
tion services was a factor in the organiza- 
ion of the mediation association. This 

neern reached the point where the mediation 
nd conciliation committee of the Interna- 
onal Association of Governmental Labor 

‘Mlicials reported at the association’s 1954 














annual convention that “The Committee 
regards as highly unsatisfactory present Fed- 
eral-State relationships in the field of media- 
tion and conciliation. Destructive competition 
now predominates and in most states con- 
structive cooperation is given no more than 
lip service.” * There is a feeling that statis- 
tics somehow can help to define the scope 
of the problem and be useful in pointing up 
a solution, whether administrative or legis- 
lative. 

Recent probings of university research 
into the subject of mediation also have 
stimulated interest among mediation officials 
in analysis. This field has proved to be a 
special challenge to psychologists and so- 
ciologists, who have confidently seized the 
initiative in explorations into the meaning 
and role of mediation. 

Finally, a growing tendency to rationalize 
the procedures of government agencies may 
be a factor. Methods and procedures analysis 
and control rely heavily on measurements of 
workload, activity, output and effectiveness. 


Thus, for various reasons mediation 
statistics may command greater emphasis 
and interest than in the past. Whether they 
will come to have a vital role in the opera- 
tion of mediation agencies is a question that 
will take some time to answer. My task 
here today is exploratory, using New York’s 
experience as a starting point. 

First, let me restate the ends to be served 
by mediation statistics along lines that have 
been followed in analyzing the operations 
of other agencies of state labor departments.’ 
These are the measurement of (1) work- 
load, (2) activity and (3) effectiveness. 


MEASUREMENT OF WORKLOAD 


The basic measure of the mediation work- 
load is the number of labor disputes for 
which the agency has a mediation respon- 
sibility. Legislation defines its outside limits; 
administrative standards and practice may 
fix narrower limits. Workload is one of 
two basic measures of staff requirements; 
the other measure is staff productivity (for 
example, cases per mediator). Since pro- 
ductivity may vary according to the size, 
duration, industry, circumstance and other 
characteristics of the dispute, the measure- 
ment of workload may be refined along 
these lines. 








Cited in Arthur Stark, ‘‘Are There Too Many 
lediators?’’ 6 Labor Law Journai 33, 40 (Janu- 
ry, 1955). 

C. A, Pearce, Administrative Statistics: Their 
inctions in State Labor Departments (New 
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Research and Statistics, 1953) (Special Labor 
News Memorandum No. 42). 

































































Underlying Uncertainties 


The New York State Labor Law (Section 
753) empowers the mediation board to inter- 
vene in an existing, imminent or threatened 
labor dispute. Upon the direction of the 
governor, the board must intervene. The 
declaration of policy (Section 750) for 
Article 21, which establishes the mediation 
board, states that “strikes and lockouts and 
other forms of industrial strife, regardless 
where the merits of the controversy lie, are 
forces productive ultimately of economic 
waste . . . and representatives of em- 
ployers and unions engaged in disputes which 
threaten to curtail the production or dis- 
tribution of goods or the providing of serv- 
ices should voluntarily submit such disputes 
to the agency created by this article prior 
to engaging in a strike, lockout or other 
cessation of employment; and should par- 
ticipate fully and promptly in any meetings 
which may be arranged by the agency for 
the purpose of resolving the dispute.” 

The New York agency interprets this lan- 
guage to mean that the law intends, though 
it does not require, that the board as a gen- 
eral rule intervene in cases of existing or 
threatened work stoppages, and that it offer 
its services when the parties submit a dis- 
pute to the agency. 

The California law specifically requires 
intervention by the mediation agency if 
any bona-fide party requests intervention 
and empowers the agency to proffer its 
services when a work stoppage exists or is 
threatened. Thus, in practice, at least, the 
responsibilities and therefore the nature of 
the potential workload of the New York and 
California agencies are essentially the same. 

It appears that law or practice in a number 
of other states adds up to about the same 
responsibilities.® 

The overlapping jurisdictions of the fed- 
eral and state mediation agencies create an 
underlying uncertainty about the dimensions 
of the workload of any board. The federal 
law directs the Federal Mediation and Con- 
ciliation Service to “avoid attempting to 
mediate disputes which would have only a 
minor effect on interstate commerce if State 


or other conciliation services are available to 
the parties.” As Arthur Stark has pointed out 


“The State laws, however, make no dis 
tinction between types of dispute or their 
effects on commerce. But, significantly, 
both the federal and state statutes in general 
use the word ‘may’ and thus in effect give 
to the agencies discretion in determining 
how to exercise their powers and duties.” 


The FMCS and the New York State 
Mediation Board in 1948 negotiated an 
agreement which provided that the federal 
agency normally would refrain from inter- 
vening in “minor” disputes and the state, in 
turn, normally would not intervene in dis- 
putes of a national or multistate character 
which threatened a grave and serious effect 
on interstate commerce. As to the bulk of 
cases, which fall between these classifica- 
tions, the desires of the parties were to be 
given great weight; in any event, where one 
agency had called a mediation conference, 
the other agency would not lend its services 
without first obtaining clearance from the 
first. As much as the agreement has con- 
tributed to a workable relationship between 
the two agencies, it obviously leaves a sub- 
stantial twilight zone, for there is uncer- 
tainty about the federal agency’s definition 
of “minor effect.” ° 


The absence in most state laws and in the 
federal law of a clear mandate that the 
mediation agencies intervene in labor dis- 
putes, even in disputes involving work stop- 
pages, has fundamental implications for 
workload measurement, and raises a pro- 
found issue of mediation policy. Should 
mediation officials, when in their judgment 
negotiations are not progressing satisfactorily, 
take the initiative in making their services 
available to the parties? Should they pro- 
ceed on the theory that early predispute 
intervention may prevent critical collective 
bargaining problems later? Or may progress 
toward mature industrial relations and in- 
dustrial peace in the long run be handicapped 
by too much mediation? Is intervention 
when the parties have expressed no real 
desire for mediation the point at which the 
service ceases to be constructive? When 
does mediation become “meddling,” or 
“benevolent tresspassing” ?* 





* State of California, Department of Industrial 
Relations, California State Conciliation Service, 
1954, pp. 11, 22. 

5See United States Department of Labor, 
Bureau of Labor Standards, A Guide to State 
Mediation Laws and Agencies, Bulletin No. 162 
(1953). 

® See work cited at footnote 2, at p. 38-39. The 
agreement referred to is set forth in Appendix 
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C of the First Annual Report of the Federal 
Mediation and Conciliation Service (1948). 

7 See discussion of William H. Davis and David 
L. Cole in Proceedings of Second Annual Meet 
ing of Association of State Mediation Agencies, 
1953; also Allan Weisenfeld, ‘‘Mediation or 
Meddling,’’ Industrial and Labor Relations Re- 
view (January, 1954), pp. 288-293. 
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Work Stoppage Workload, New York, 195 


Total number of stoppages Sea ae 
Less federal interventions 86” 
CO re 489 
State agency interventions 193° 
Involving 5 or more workers 168 
Involving less than 5 workers 25 
i ee .. 296 


* All known work stoppages arising out of 
labor-management disputes and continuing at 
least a full day or shift. 

> Includes interventions of Federal Mediation 
and Conciliation Service only. 

¢ Includes cases in which there was _ inter- 
vention by both the state and federal agency. 
State cases include only those in which there 
was active mediation. 





With these major conceptual and juris- 
dictional uncertainties, state mediation 
workload analysis must necessarily be in- 
conclusive. 


Work Stoppage Cases 


That part of the mediation workload which 
consists of work stoppage cases can be ap- 
proximated if there are reasonably good 
records of stoppages occurring in the state. 

New York’s work stoppage workload for 
the year 1954 was approximately as shown 
above. 

Data compiled by the New York Labor 
Department’s Division of Research and 
Statistics form the basis of this estimate. 
United States Bureau of Labor Statistics 
work stoppage data for New York are in- 
adequate for this purpose because they do 
not include stoppages involving fewer than 
six workers, whereas the New York Media- 
tion Board does intervene in these smaller 
cases.” The BLS data, moreover, do not 
show precisely how many government-agency 
interventions there are.® 

The data show that the New York board 
failed to intervene in 51 per cent of the total 
number of stoppages and in 61 per cent of 
the remainder after subtracting federal in- 
terventions. At first blush this seems to be 
a strikingly low rate of intervention. 


An analysis of 622 work stoppages ending 
in the two years 1953 and 1954 in which 
neither the state mediation board nor the 
FMCS intervened reveals that these stop- 
pages averaged fewer workers than stop- 
pages in which there was intervention. There 
were relatively more stoppages in the em- 
ployee size groups under 20 and 20-99 than 
in all size groups combined. Over all, 76 
per cent of the stoppages in which there was 
no intervention involved fewer than 100 
workers. Nine per cent involved less than 
six workers, 29 per cent from 6 to 19, and 
38 per cent from 20 to 99 workers. 


No-intervention stoppages were of shorter 
duration than those in which there was in- 
tervention. A third of the no-intervention 
strikes lasted one to three days. Half 
lasted less than a week. This compares 
with about 40 per cent in the case of all 
stoppages. About 13 per cent were of more 
than one month’s duration, as compared 
with approximately 20 per cent for all 
stoppages. 

A somewhat greater proportion of the no- 
intervention strikes than of those in which 
there was intervention occurred in non- 
manufacturing industries. Higher propor- 
tions were observed in trade and services. 
In manufacturing, a decidedly higher pro- 
portion of no-intervention stoppages occurred 
in apparel. The high proportion of no-in- 
terventions in the garment trades may be 
explained in part by the fact that stoppages 
often arise from the unwillingness of indi- 
vidual employers to go along with industry- 
wide agreements, which are characteristic in 
New York City. Typically in these cases, 
the union will not consent to any concessions 
from industry-wide standards; therefore, it 
has nothing to mediate. Well-developed 
machinery for settling disputes under con- 
tracts in these industries also is a factor. 

The fact that half of these no-intervention 
cases lasted less than a week means that in 
many cases settlement was reached before 
the agency was able to intervene.” A 
second main reason for nonintervention is 
that the state and national labor relations 
boards have already intervened on the basis 
of petitions involving employee representa- 





New York data on the total number of small 
stoppages undoubtedly are incomplete, because 
it is virtually impossible to keep track of all 
small walkouts and strikes. 

BLS asks employers to report not inter- 
vention as such, but whether or not the stop- 
page was terminated with the assistance of a 
sovernment agency. Thus its reports are limited 
© terminations and presumably to cases in 
W h an agency rendered some assistance, in 
ul mployer’s judgment. 
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1% The New York Mediation Board endeavors 
by every available means to learn promptly 
about all stoppages. These include police re- 
ports in New York City, employment service 
reports of disputes and weekly reports from the 
Division of Research and Statistics (which are 
based on all available sources). The board 
checks into virtually every strike it hears about, 
if information gets to it before a settlement 
is reached. 
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tion. It is probable that there were over 
250 such cases during the two years 1953 
and 1954. In other cases the parties indicate 
that they do not need the assistance of a 
third party. Several of the larger cases in- 
volved stevedoring, where the board usually 
does not intervene. Some were local New 
York City transportation cases, which were 
mediated by the city agency or the mayor. 
Some were railroad and airline cases under 
the jurisdiction of the National Mediation 
Board. 


No-Stoppage Cases 

Available statistics are quite inadequate 
as a basis for estimating New York’s work- 
load of cases not involving work stoppages, 
even when the simplifying assumption is 
made that the state agency claims as part 
of its workload all disputes, irrespectiv e of 
the desire of the parties for intervention. 
Any estimate of the number of such cases 
has a tortuous path to follow among the 
few statistical landmarks. This is evident 
from the following itemization (data for 


I do not suggest that the data characterize 
as “unknown” are beyond the reach of in 
vestigation. But in large part their practica 
values would not justify the amount of effor 
that would be required to dig them out. 

In figuring the workload of no-stoppag 
cases then, one is thrown back on past ex 
perience. Projections may be based on tl 
experience of the preceding year, the ave 


age of several years, or other bench marks 


drawn from past records. Allowance nat 
urally will be made for any future change i 
policy, such as a more or a less aggressive 


exercise of initiative in intervention, and 


for any inability in the past to handle all the 
requests for services made upon the agency 


Seasonal Fluctuations in Workload 


Seasonal fluctuations further complicat: 
the task of figuring the mediation workload 
Seasonal indexes calculated on the basis 
New York’s monthly intake of cases during 
the eight-year period 1947-1954 show that 
volume reaches a peak in March, at a point 


vear 1954): 24 per cent above the year’s average. Th 
(A) Interstate commerce cases 
(1) Renewals and reopenings Unknowi 
(a) T-H_ notices 3,200 
(b) Plus disputes in which no notices were filed Unknow! 
(c) Less federal interventions Unknow 
(d) Less settlements reached following notice but prior to 


any intervention 
(2) Plus initial contracts 
(a) NLRB certifications 


Unknow! 


400 (est 


(b) Plus first union recognitions where no dispute over bar- 


gaining agent exists 


Unknow! 


(c) Less contract settlements reached following certification 


or recognition 


Unknown 


(d) Less federal interventions Unknown 
(B) Plus intrastate commerce cases 
(1) Renewals and reopenings Unknow1 
(a) Requests for service and own-motion interventions 250 (est 
(b) Plus all other disputes involving renewals and reopenings Unknown 
(2) Plus initial contracts 
(a) SLRB certifications 208 
(b) Plus first union recognitions where no dispute over bar- 
gaining agent exists Unknow! 
(c) Less contract settlements reached following certification 
or recognition Unknown 
(C) Plus grievance disputes 
(1) Requests for service and own-motion interventions 140 
(2) Plus all other disputes involving grievances not subject to 
arbitration Unknow! 
(D) Plus union recognition and jurisdiction disputes 
(1) Petitions to national or state labor relations boards not termi- 
nating in certification Unknown 
(2) Less settlements voluntarily reached Unknown 
(E) Less disputes involving work stoppages 575 
Unknown 


Total 


578 
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Indexes of Seasonal Variation in Number of Work Stoppages and 
Number of Mediation and Arbitration Cases Received by 


New York State Board of Mediation 


(Annual average 100) 


Month 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 


Note: Indexes for work stoppages 
based on experience during the period 
tration cases on the period 1947-1954. 


W ork Mediation Arbitration 
Stoppages cases cases 
101.1 105.3 96.5 
84.0 96.5 88.7 
106.4 124.0 110.8 
98.5 109.0 104.4 
113.4 109.3 104.1 
107.5 111.7 123.1 
95.8 78.8 90.6 
120.9 83.9 89.1 
104.3 86.7 93.0 
124.4 100.5 98.8 
90.7 97.3 95.6 
53.0 97.0 105.3 


(involving six or more workers) were 
1947-1953, and for mediation and arbi- 
The link-relative method was used in 


calculating the indexes (data were adjusted for secular trend). 





period April to June is approximately 10 
per cent above average, while during the 
October-to-December quarter the volume 
about equals the average for the year. A 
lull occurs during the summer quarter, July 
to September, when activity ranges from 
79 to 87 per cent of average. 

There is a considerably wider fluctuation 
in seasonal indexes of number of work stop- 
pages than of mediation cases and very 
little correlation between the two. 

In an agency such zs New York’s, dove- 
tailing of arbitration aud mediation activity 
is a possible method of stabilizing activity 
during the year. The peaks and valleys in 
arbitration, however, tend to coincide with 
those of mediation, if one may judge by 
the pattern of the past several years. 


MEASUREMENT OF ACTIVITY 


Measures of activity include statistics that 
show the volume and characteristics of medi- 
ation cases and the amount of effort ex- 
pended by the mediation staff. 

In addition to purely descriptive functions, 
these measures have several potential values. 
When related to the workload they are one 
ineasure of the extent to which the agency 
is doing the job it is supposed to do. When 
related to case intake, last year’s output, 
available staff, and similar bench marks, 
they indicate whether current production goals 
are being met and may reveal differences 
in efficiency. They form the basis of pro- 
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ductivity ratios, which, when related to 
workload, indicate staff requirements. They 
are a means of comparing operations of dif- 
ferent units in a state agency, of different 
states, or of state and federal or local 
agencies, and thus of discovering differences 
in coverage, emphasis and procedure. This 
in turn may suggest needs for change, cor- 
rection and improvement. Substantial uni- 
formity in measurements, of course, is 
required for this purpose. Finally, they satisfy 
public curiosity about what the agency is 
doing and are information of interest to 
students of industrial relations. 


What sorts of detail do these uses require? 


Characteristics of Mediation Cases 

Principal characteristics of mediation cases 
include work stoppage status, extent of 
mediation activity, nature of disposition, 
source of case, number of employees in- 
volved, industry, circumstance of dispute, 
issues and union affiliation. 


Work stoppage status.— Most persons 
agree that it is desirable to make a division 
of cases between those involving and those 
not involving work stoppages. Largely as 
a matter of interesting by-product informa- 
tion, New York endeavors to distinguish 
between two kinds of stoppages, according 
to whether or not the stoppage was con- 
trary to the agreement. New York also 
classifies stoppages by time of occurrence— 
whether prior to or during the intervention. 
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The main problem arises among cases not 
involving stoppages: that of distinguishing 
between cases in which there is a threat of 
a stoppage and those in which there is not. 
As previously indicated, New York’s law 
does not contemplate intervention in no- 
threat cases except on request of the parties. 
No-stoppage cases in New York are classi- 
fied according to whether (1) the union has 
specifically authorized a strike; (2) in the 
judgment of the mediator-.there is a strike 
threat, although a strike was not specifically 
authorized; and (3) there is neither au- 
thorization nor threat of strike. Authoriza- 
tions and “threats” accounted for 70 per 
cent of the cases and 84 per cent of the 
employees involved in no-stoppage cases in 
1954. About 42 per cent of the “no-threat”’ 
cases were initial contracts and contract re- 


newals and reopenings. Intervention in 


virtually all ‘“no-threat” cases was at the 
request of one or both of the parties. 


An alternative view of no-stoppage cases 
is that since a strike threat is implicit in all 
disputes over contract terms, it is not sig- 
nificant to determine whether or not there 
is specific strike authorization or to form a 
judgment whether a strike threat actually 
exists. Judgments about the existence or 
nonexistence of strike threats are perforce 
highly subjective and not the material from 
which sound and comparable statistics can 
be constructed. Under this alternative, a 
distinction of some significance is whether 
or not an agreement prohibiting a cessation 
of work applies to the dispute. This dis- 
tinction is most illuminating when the cases 
are classified by circumstance of dispute, 
that is, dispute over the terms of contract 
or dispute under the contract. 


Extent of mediation activity—New York 
distinguishes between two degrees of medi- 
ation activity: (1) cases in which one or 
more joint conferences are held with the 
parties, and (2) cases in which the mediator, 
without a joint conference, talks with each 
of the parties separately by telephone or 
individual conference. The second kind is 
called “indirect mediation activity.” This 
distinction follows the traditional view that 
full-fledged mediation requires joint confer- 
ence, although it does not necessarily imply 
that the separate-conference method may 
not be as effective as joint conferences. In- 
direct mediation activity accounts for a very 
small part of the total—around 5 per cent. 


At what point is a mediation agency con- 
tact docketed and counted as a case? New 










York dockets the case when a joint confer 
ence is scheduled. It dockets cases at this 
stage because it fully expects that the partie 
will come in for a joint conference and 
has set aside time for a conference. More 
over, it believes that sending out notices 
often contributes to a settlement by induc 
ing the parties to take some kind of action 
Some of these cases never reach the point of 
joint conference. In fact, between 15 and 20 per 
cent of the total volume of docketed cases are 
withdrawn or settled prior to any mediation 

By hinging the docketing of a case on the 
scheduling of a conference, the New York 
agency fails to record some dispute situa 
tions in which it does render a mediation 
service. In one of these, the agency carries 
on discussions with both parties separately; 
because of the character of the relationship 
between the parties, however, neither party 
is ready to come in and a joint conference 
actually is never scheduled. In the other 
situation, the agency, upon the request of 
one of the parties, gives advice on an exist- 
ing or impending dispute. 

30th of these activities—certainly the 
former—might be included in the agency’s 
case load. Otherwise a separate count 
might be made of the number of these “con- 
sultations.” This was in fact the agency’s 
practice at one time. 

The California agency keeps a record of 
“investigations,” which are assignments “to 
develop information as to the nature of a 
dispute and possible consequences of work 
stoppage,” as a basis for determining “the 
advisability of proffering its services to the 
parties.” Although California does not 
consider the investigation as such to be a 
case, that might be one way of doing it 

Until the year 1953, the FMCS reported 
three classes among cases determined to be 
within its jurisdiction. Briefly, thése were 
(1) “active cases,” in which the mediator 
is actually participating in joint and sepa 
rate conferences; (2) “consultation cases,” 
in which the mediator gives advice and 
assistance to either or both parties in per- 
son, in writing or by telephone, but 


which there is no joint conference; and (3) 
“stand-by cases,” in which, while the medl- 
ator’s services are not needed at the time, 
the mediator keeps informed concerning the 
issues and stands ready to intercede more 
actively if, and when, his services become 
necessary. In 1951, 45 per cent, and in 1952, 
52 per cent, of the cases were in the “stand- 
by” category.” 





1! See footnote 4. 
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2 Fifth Annual Report of the Federal Media- 
tion and Conciliation Service (1952), p. 39 
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Obviously, if there is to be a sound basis 
or comparing the case load of agencies en- 
eaged in mediation there must be uniformity 
n the concept and docketing of the mediation 
case or sufficient detail to make possible 
comparisons of case volume at each stage 
of mediation activity. 


Nature of disposition—Once docketed, 
cases must eventually be closed out in some 
manner. In New York, the types of closing 
are as follows: (1) agreement reached by 
parties at conference (including agreement 
to arbitrate); (2) agreement reached by par- 
ties following the conference; (3) referred 
to other agencies (primarily the national or 
state labor relations board); (4) no agree- 
ment—the mediation conference failed to 
produce an agreement and there appeared to 
be no prospect of agreement following the 
conference, in the judgment of the mediator. 
New York records this breakdown only for 
joint-conference cases. It might be applied 
n essential respects to indirect mediation 
activity as well. The reason why it is not 
applied lies in the more tenuous relationship 
of the mediator to the parties and the greater 
amount of time that would be required to 
ascertain the precise outcome of the dispute 
in these cases than in joint-conference cases. 


In addition, many cases each year are 
disposed of as being settled or withdrawn 
prior to any mediation. 

These bases for closing cases are roughly 
similar to those used by the FMCS. 


The primary problem in disposing, sta- 
tistically, of cases in New York is that of 
determining when a case, on which no agree- 
ment was reached at the conference, no 
longer holds any promise of agreement. 
There is no hard and fast line, but typically 
a case will be closed out within two months 
following the last conference. 


Source of case.—The usual sources of 
mediation cases include the request of the 
union, the employer and the union and em- 
ployer jointly, and the proffer of service 
by the agency.” 

Since, in many instances, and as a regular 
practice in some industries, in New York 
the union makes the request with the knowl- 
edge and tacit consent of the employer, the 
numerical difference between union and 
employer requests may not be as great as 





it appears to be. Moreover, in some cases 
the request of the parties actually may have 
been induced by the mediation agency. 


Board own-motion cases may come into 
existence when the proffer of service has 
been formally accepted in advance of any 
conference by both parties, which is the only 
condition under which such cases are recog- 
nized in California; when it has been ac- 
cepted by one party only; or even when 
there is no formal acceptance prior to con- 
ference, as is sometimes true in New York. 
Where a party wishes its desire for media- 
tion kept from the other party, a case that 
it initiates may be recorded as being own 
motion in some instances, although this 
rarely happens in New York. 

In 1954 New York’s own-motion cases 
were 18 per cent of the total (excluding 
cases withdrawn or settled prior to any 
mediation) and included 22 per cent of the 
total number of workers directly involved 
in mediation cases. This compares with 
about 12 per cent of the cases and 30 pet 
cent of the workers during the five-year 
period 1947-1951. In California these cases 
were 5 per cent of the total in 1954, and 3 
per cent during the entire 1947-1953 period. 


Own-motion cases in New York include 
a somewhat greater proportion of indirect- 
mediation-activity cases than do all cases 
combined—12 compared with 7.5 per cent 
during the period 1953-1954. They also in- 
clude a substantially higher proportion of 
cases involving work steppages—30 per cent 
compared with 13 per cent, in terms of 


number of cases, and 52 per cent compared 
with 30 per cent, in terms of number of 


workers involved. 


Number of employees.—For significant 
categories of cases it is desirable to know 
the number of employees involved as well 
as the number of cases. This is especially 
important for work stoppage cases. The 
figure desired is the number of employees 
of the struck employer made idle, rather 
than the number directly involved in the 
dispute, if there is a difference. 

It may also be desirable from time to 
time to have a size distribution of cases. 
This will answer the impression of some 
people that state agencies deal only with 
small cases. The size break at the low end 





The federal service, in a tally (that appears 
rezularly in its annual report) showing the 
source of cases, includes cases brought to its 
attention through dispute notices required under 
Sec. 8(d)(3) of the Labor Management Relations 
Act of 1947, as well as requests for help from 
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the parties and intercessions by the agency 
directly. Actually the dispute notices appear 
to be a source of information rather than a 
source of cases. Many of the notices that be- 
come cases undoubtedly do so by the inter- 
vention of the service. 
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of the distribution might well be “less than 
six workers,” to conform with national 
work stoppage statistics practice. 


Industry.—A certain amount of industry 
detail is desirable in order to show the 
range of mediation activity. While two- 
digit manufacturing and one-digit nonmanu- 
facturing industry group breakdowns “ may 
suffice for most purposes and represent the 
practical limits of information available 
about products and services, some states 
may have individual problems that make 
further detail especially important in some 
groups. New York, for example, breaks 
down building service, because of the large 
volume of cases originating in this industry 
in New York City. 


Circumstance of dispute.—A fundamental 
division of disputes is between contract 
negotiations and disputes under the con- 
tract. Contract negotiations in turn are use- 
fully divided into initial contract, renewal 
contract and contract reopening. 

These classifications raise no procedural 
problems and are particularly appropriate in 
presentations of work stoppage status and 


issues. 


Issues.—New York makes two classifica- 
tions of issues: (1) an unduplicated count 
according to the issue or combination of 
issues present in the case; and (2) a count 
of the number of cases in which a particular 
issue appears. Under the latter method 
any case may be counted a number of times. 
Issues are classified in great detail, to such 
an extent, in fact, that the full detail is 
rarely published. 

New York’s experience seems to indicate 
that most purposes—administrative and 
public information—would be served ade- 
quately by less than a dozen categories of 
issues, and that the unduplicated-count, or 
combination-type issue, table may not be 
worth the work that goes into compiling it. 


Union affiliation. — New York includes 
among its compilations a table giving, by 
union affiliation (AFL, CIO, and independ- 
ent), the number of cases and workers in- 
volved by work stoppage status. 

In this connection, the New York Labor 
Department’s Research Division made an 
analysis of the frequency with which par- 
ticular local-union-management-bargaining 
units used the services of the mediation 
board during the three-year period 1947- 
1949. It showed that the overwhelming 


proportion—75 per cent—ot the bargaining 
units that used the board’s facilities did s 
only once in the three years. Sixteen pe 
cent used the facilities twice, 5 per cen 
three times, and 4 per cent more than thre 
times. This does not suggest an excessiv« 
dependence on the board to resolve labo: 
management disputes. 


Measurement of Staff Effort 


Rounding out the measurement of media 
tion activity requires a record of the amount 


of effort spent by the staff, in addition to 


the number and characteristics of mediatio 
cases, 

For budgetary purposes, New York tends 
to rely on the average number of active 
mediation (joint-conference and_ indirect 
mediation) cases per staff member per yeai 
It does not forget time spent in exploration, 
consultation and efforts to arrange confer- 
ences in disputes that never become part 
of the active caseload; it stresses it in non- 
quantitative terms, and generally assumes 
it to be a constant. Since the agency also 
engages in arbitration activity, it must add 
mediation and arbitration cases together to 
determine staff requirements. The method 
does not permit the determination of staff 
required for a given work load of mediation 
cases alone. Nor is it possible to determine 
how a shift in the composition of the work- 
load, in terms of work stoppage status, 
extent of mediation activity, circumstance 
of dispute, industry or size, may affect staff 
requirements. 


The only reasonably precise measurement 
of staff effort is the number of hours 
devoted to each case. This includes time 
spent in exploration, investigation, arrange- 
ments, preparation, conference, follow-up 
and record-keeping. Since time is recorded 
for each case, average time could be com 
puted for any group of cases with a com 
mon characteristic. The agency also would 
require some catch-all category for record 
ing time on activity not associated wit 
individual cases. 


Mediators are unlikely to face such dé 
tailed record-keeping with enthusiasm. I! 
the event better records of time spent a} 
peared to be necessary or desirable, th« 
would be likely to suggest a compromise, 
for example, recording the time spent pet 
case on conferences and adding to it 
standard factor, computed by taking t 





™ Under the standard industrial classification 
practice of federal and state statistics agencies. 
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alance of time spent on mediation and 
lividing it by the number of cases. 


Backlog Data 

New York maintains a case inventory, 
vhich shows the number of cases received 
ind disposed of during the month and the 
number pending at the end of the month. 
his is an orderly way of recording the 
flow of cases, and the backlog figure serves 
to spot any unusual situations slowing down 
the disposition of cases. 

The agency keeps no statistics to show 
what proportions of the backlog of cases 
are at various stages in the process of 
mediation. It is doubted that they would 
have any value which normal supervisor- 
staff contacts do not serve better. 


MEASUREMENT OF EFFECTIVENESS 


The least complicated measure of effec- 
tiveness that one hears mentioned is the 
extent to which the agency intervenes in 
work stoppage cases. If the agency fails 
to get into a substantial proportion of such 
cases, obviously its potential effectiveness 
in bringing stoppages to a conclusion is 
limited by that margin. 

This at best, however, is only a partial 
measure of effectiveness, since it disregards 
the agency’s function in preventing stoppages 
from developing. Moreover, it assumes one 
of the questions at issue, namely, what bear- 
ing, if any, has the mediation effort on the 


settlement of labor disputes: 


Limited attempts in the past to measure 
the effectiveness of mediation activity have 
involved relating the trend of work stoppages 
to the presence of mediation activity. Thus, 
\rnold M. Rose compared the strike ex- 
perience of three states—Minnesota, Mich- 
igan and Connecticut—that have mandatory 
mediation laws for periods before and after 
he passage of their mandatory laws. Pro- 
ssor Rose argued that such a test would 
it be significant for states that voluntarily 
nitiate mediation because they may tend 

select cases especially amenable, or espe- 
illy resistant, to mediation. The com- 
irisons were made for two measures of 

rk stoppages—number of workers in- 

lved and number of man-days idle as a 
sult of work stoppages—and both were 








expressed as percentages of each state to 
the United States total. 


The analysis showed that Minnesota and 
Connecticut had a somewhat reduced pro- 
portion of the nation’s work stoppages after 
the enactment of the law but that in Michi- 
gan, except for a sharp drop during the 
vear following passage of the law, there was 
a rise in work stoppage activity to new 
highs. It was concluded that although the 
comparison offers some evidence that media- 
tion was effective in reducing work stoppages 
in Minnesota and Connecticut, in Michigan 
other factors were clearly at work.” It is 
significant that in Minnesota there were 
marked up-and-down fluctuations in the 
work stoppage ratios after the passage of 
the mandatory law. Since mediation is 
likely to be as effective one year as the 
next, these fluctuations probably can be at 
tributed to other factors. 


Reports of the New York Mediation 
Board activity highlight a comparison of the 
number of cases in which work stoppages 
occurred after intervention with the total 
number of mediation cases not involving 
work stoppages at time of intervention. 
This ratio, popularly labeled “extent to 
which work stoppages were averted,” has 
consistently run between 5 and 10 per cent 


on an annual basis. 


Its limitation as a measure of the effective- 
ness of mediation in averting work stoppages 
lies in the fact that there is no control group 
to indicate what the experience of a similar 
set of disputes would be if there were no 
mediation. Labor contract settlement records 
maintained by the Division of Research and 
Statistics of the New York State Depart- 
ment of Labor throw some light on the 
problem, although they do not represent a 
precise control. They show that during the 
fiv e-year period 1950-1954, strikes preceded 
about 9.5 per cent of all settlements, involv- 
ing the same proportion of workers.” In 
terms of number of settlements, this ratio 
fluctuated from 8.5 per cent in 1950 to 10.5 
per cent in 1953. In terms of workers, the 
fluctuation was wider—from 5 per cent in 
1950 to 17 per cent in 1951. Everything else 
being equal, one might expect the ratio of 
strikes to all settlements to be substantially 
less (not more) than the ratio of strikes to 
mediation interventions, since the interven- 
tion occurs in the more difficult situations. 





Arnold M. Rose, ‘‘Needed Research on the 
diation of Labor Disputes,’’ Personnel Psy- 
logy (Autumn, 1952), pp. 190-192. A some- 
it similar analysis is presented in Jack W. 
Stieber, Ten Years of the Minnesota Labor 
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Relations Act (Industrial Relations Center, Uni- 
versity of Minnesota, 1949) (Bulletin No. 9), pp. 
14-15. 

% These records cover a large majority of 
agreements involving more than 50 workers. 
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With respect to disputes that were already 
work stoppages at the time of intervention 
by the mediation agency, it has been pointed 
out that by keeping its files open long 
enough the agency could run up an almost 
perfect score of settlements.” 

Data on the duration of work stoppages 
do not help much. They show that stoppages 
in which there was intervention by a media- 
tion agency are of longer-duration on the 
average than cases in which there was no 
intervention. This probably means nothing 
more than that mediation agencies get into 
the tougher cases. 


Leading students of the subject of strike 
causation leave little place in their con- 
clusions for factors over which mediation 
might be expected to have major influence. 
Thus, in a major analysis of the subject, 
Clark Kerr states: 

“A strike is not an isolated event, a 
solitary episode. It occurs within a given 
social context, a surrounding economic and 
political environment. The major variations 
in the incidence of such conflict relate not 
to the efficacy of the direct ministrations 
to the conflict, such as tactical mediation, 
but to the total milieu within which it arises. 
Fewer strikes are experienced in Sweden 
than in the United States, and fewer in 
the garment industry than in coal-mining, 
not because tactical mediation is more skilled 
in Sweden than it is in the United States or 
is more skilled in one industry than in 
another, but rather because of the differing 
surrounding environments. Aggressive in- 
dustrial conflict varies greatly from nation 
to nation, industry to industry, firm to firm, 


7 18 


and time to time. 

Chancellor Kerr goes on to suggest social 
arrangements which in the long run are 
generally most favorable to reduction of 
industrial conflict. These include the inte- 
gration of workers and employers into 
society; stability of society, particularly 
freedom from wars and business cycles; 
ideological compatibility; secure and _ re- 
sponsive relationship of leaders to members; 
dispersion of grievances; and rules that re- 
duce the risks of the parties and limit the 

17 Stieber, work cited at footnote 15, at p. 13. 

% Clark Kerr, ‘Industrial Conflict and Its 
Mediation,’’ The American Journal of Sociology 
(November, 1954), pp. 242-243; see also K. G. 
J. C. Knowles, ‘‘Strike-Proneness and Its Deter- 
minants,"’ T'he American Journal of Sociology 
(November, 1954), pp. 213-229. Also Arthur M. 
Ross and Donald Irwin, “‘Strike Experience in 
Five Countries, 1927-1947: An Interpretation,” 
Industrial and Labor Relations Review (April. 
1951), pp. 323-342; and chapters by Clark Kerr 
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means they employ, without unduly stifling 
the conflict. Encouraging these conditions, 
he states, requires an over-all communit 
approach. 

This is not an easy prescription. An 
it is by no means clear that, within th« 
industrial and social environment of any 
state, more cannot be accomplished throug! 
mediation efforts even though it is granted 
that their effect on the whole is limited t 
minor determinants of industrial conflict. 


Professor John R. Commons points out 
in his IJnstitutional Economics that “The 
human will has the strange but familia: 
ability to act upon a single factor, out of 
hundreds and thousands of complex factors, 
in such a way that other factors shall, of 
their own inherent forces, bring about re- 
sults intended A very little control 
of an accelerator will set the automobile 
going 50 miles per hour. A _ very little 
exercise of control over a man who holds 
the strategic position among a mass of 
laborers will change a mob into a going 
concern.” By operating on what at the 
time is the limiting, or marginal, factor in 
obtaining what one wants, the whole com- 
plex may be brought under control.” 

This concept of what Professor Commons 
has called “strategic and complementary 
factors” may suggest an approach to the 
problem of mediation effectiveness. In other 
words, there may be considerable promise 
in investigations that seek to determine 
the kinds and conditions of industrial rela- 
tions in which mediation has had a sig- 
nificant role in bringing about a resolution 
of differences; and, as part of this, what 
mediation techniques and what qualities in 
mediators have been associated with suc- 
cessful mediation. In this way mediation 
can work toward its maximum effectiveness 
without having necessarily to insist on a 
place among the major factors responsible 
for industrial peace. 

Some beginnings have been made. Based 
on admittedly meager observation of the 
mediation process, Professor Arnold M 
Rose, of the University of Minnesota, has 


and Abraham Siegel, ‘‘The Inter-industry Pro- 
pensity to Strike—An International Compari- 
son,”’ and by Albert Rees, ‘‘Industrial Conflict 
and Business Fluctuations,’’ in Industrial Con- 
flict (edited by Arthur Kornhouser, Robert 
Dubin and Arthur M. Ross) (McGraw-Hill Book 
Company, Inc., 1954), pp. 189-220. 

% John R. Commons, Institutional Economics 
(New York, The Macmillan Company, 1934) 
pp. 89-90 
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eveloped a series of hypotheses concerning 
the effectiveness of social-psychological de- 
vices that mediators have used to settle 
conflicts. These are stated as hypotheses 
jor future systematic research.” Rose does 
not, however, make concrete suggestions 
about how the research should be con- 
ducted. Proceeding also from observations 
4 a number of mediations, another analyst 
stresses the role of the mediator in modify- 
ing and controlling the economic pressure 
exerted by the parties through the control of 
information between the parties.” 


In the article referred to previously, Chan- 
cellor Kerr sets forth a number of type 
situations in which the effect of mediation 
may be to increase, decrease or have a 
neutral effect on aggressive conflict. For 
example, he hypothesizes that mediation 
may serve to increase the propensity toward 
conflict if it helps the leaders to fool ignor- 
ant members into thinking that the maxi- 
mum effort toward settlement is being made, 
when the leaders actually want a strike for 
their own purposes. On the other hand, 
the mediator may decrease the conflict 
where he introduces rationality to both 
leaders and members or helps the leaders 
to bring rationality in the views of the 
members.” 

In an attempt to correlate personal char- 
acteristics with capabilities, one investigator 
went to a panel of mediators for a ranking 
of fellow mediators into “good” and “poor” 
mediator categories.” 

Having a somewhat similar objective but 
using a more refined and somewhat differ- 
ent approach, another study will attempt to 
make a comparison of the personalities of 
mediators, as determined by a series of 
psychological tests, and the reactions to 
these mediators as determined by interviews 


® Rose, work cited at footnote 15, at pp. 
193-199. 

‘Hugh G. Lovell, ‘‘The Pressure Lever in 
Mediation,’’ Industrial and Labor Relations Re- 
view (October, 1952), pp. 20-30. 

Kerr, work cited at footnote 18, at pp. 
239-242, 

‘Irving R. Weschler, ‘“‘The Personal Factor 
in Labor Mediation,"’ Personal Psychology 
(Summer, 1950), pp. 113-132. 

Ph. D. dissertation by Henry Landsberger. 
The earlier study is his Ph. D. dissertation, 
Cornell University, School of Industrial and 
Labor Relations, discussed by Arthur Stark, in 
Association of State Mediation Agencies’ Pro- 
cecdings of Third Annual Conference (Septem- 
ber, 1954), p. 34. 

Particularly, Edward Peters, Conciliation in 
é on (National Foremen’'s Institute, 1952), and 
hi Only Real Issues Count in Contract Bar- 
gaining,”’ Personnel Journal (March, 1954), pp. 
367-373; Frederick H. Bullen, *‘The Mediation 
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with parties who have frequently used an 
agency and several of its mediators. This 
study was preceded by a different one, 
social-psychological in orientation, describ- 
ing the kind and extent of participation of 
the mediators as determined from observa- 
tion of 12 recorded mediation sessions.” 


Some of the most lucid and convincing 
presentations of mediation principles and 
techniques have come from mediators them- 
selves.” These practitioners speak from 
extensive experience and though they may 
bring to their task a bit of bias and pre- 
occupation with detail, their materials are 
less subject to the perils of recall and small 
samples than those of outside observers. 


If the conclusion is correct that the prac- 
titioners know more about mediation than 
anyone else, then it appears that a further 
step forward would be a pooling of the 
thoughts and impressions of mediators and 
an effort to articulate any consensus about 
the elements of effective mediation. 


The question of what is effective media- 
tion will inevitably intrude into such a 
process. Briefly, the question is whether 
getting a settlement of the issues in dispute 
is the sole, at-any-cost, aim of mediation, or 
whether the aim is to stimulate good in- 
dustrial relations—as David Cole has said— 
by placing upon management and labor the 
direct obligation to resolve their own dif- 
ferences, hastening the time when they will 
be capable of meeting their own duty to the 
economy.” 


On whether the shorter or the longer 
range objective is emphasized may depend 
the appropriateness of intervention and the 
methods used during the course of media- 
tion. The broader objective leads to a stress 
on procedures that facilitate collective bar- 


Process,’’ First Annual Conference on Labor 
(New York University, 1948), pp. 105-143; 
W. Ellison Chalmers, The Conciliation Process 
(Institute of Labor and Industrial Relations, 
University of Iliinois, 1948); Irving Paster, 
“Psychological Factors in Industrial Media- 
tion,’’ Personnel (September, 1954), pp. 115-127: 
Edgar Warren, ‘‘Mediation and Fact Finding,’’ 
Industrial Conflict, cited at footnote 18, at pp. 
292-300; discussions by Allan Weisenfeld, Saul 
Wallen, Edgar L. Warren, and Julius J. Man- 
son in Industrial Relations Research Associa- 
tion’s Annual Proceedings, December 1953, pp. 
276-294. Also see Elmore Jackson, Meeting of 
Minds (McGraw-Hill Book Company, 1952). 

** Association of State Mediation Agencies’ 
Proceedings of Second Annual Meeting (June, 
1953). Also see paper by William H. Davis in 
same proceedings; and discussions by Weisen- 
feld, Wallen, Warren, and Manson, cited at 
footnote 25 




































































gaining.” The narrower, immediate objec- 
tive of reaching a settlement may justify 
the mediator in using pressures of one kind 
or another * and “tricks” that parties might 
object to if they knew about them.” Mani- 
fest public interest may justify use of pres- 
sures in some cases that would not be 


s 


appropriate in others. 


RECENT TRENDS IN CASELOAD 

Of considerable interest to officials of the 
New York State Mediation Board has been 
the decline in the mediation caseload that 
has taken place in recent years. There was 
a 21 per cent drop in the number of active 
mediation cases from 1948 to 1952 and 
another 23 per cent drop from 1952 to 
1954. This is a decline of 39 per cent over 
the entire period.” 

The six-year decline in cases involving 
work stoppages was substantially less than 
in nonstoppage cases—9 per cent compared 
with 47 per cent. As the following table 
shows, the 9 per cent reduction in work 
stoppage cases was not due to a drop in 
the total number of work stoppages in the 
state, since the number rose. Instead, there 
was a decline in the rate of intervention— 
from 41 per cent in 1948, to 32 per cent in 
1952, and 31 per cent in 1954. 


Among cases not involving work stoppages 
union requests account for the bulk of th 
decline. The 1952 volume of union re 
quests was 29 per cent less than the volum« 
in 1948, while the 1954 volume was 55 pei 
cent less. Employer requests were dow: 
from 1948 by 11 per cent in 1952 and by 
28 per cent in 1954. The number of joint 
requests, on the other hand, were higher ir 
both 1952 and 1954 than in 1948. Board’s 
own-motion cases, which had fallen oft 
drastically in 1952, in 1954 were within 21 
per cent of the 1948 level. 

Does this decline in case volume evidence 
a growing effectiveness of mediation in New 
York in accustoming unions and employers 
to handle negotiations without third-party 
assistance? Is it a measure of incursion 
by the federal service into the dispute ter- 
ritory of the state? Or does it simply 
reflect a temporary abatement in the severity 
of union demands in relation to employers’ 
willingness and ability to pay plus a growth 
in the number of long-term contracts? 

Have cases coming before the board 
become more or less difficult to settle? 
Does solution require more or less effort on 
the part of the mediation staff? 

Is the declining volume of cases peculiar 
to New York, or are other states experienc 
ing the same trend? 





Active Mediation Cases Closed by New York State Board of Mediation 
and Work Stoppages in New York, 1948, 1952 and 1954 


1948 


Per Cent 


1952 1954 


Per Cent Per Cent 


Number of 1948 Number of 1948 Number of 1948 

Work stoppages * 447 100 602 134.7 546 122.1 
Cases involving stoppages ” 185 100 190 102.7 168 90.8 
Intervention ratio (per cent) 41.4 100 31.6 96.3 30.8 74.4 
Cases not involving stoppages 895 100 660 73.7 472 ant 
Employer request $5 100 76 89.4 61 71.8 
Union request 698 100 494 70.8 311 44.6 
Joint request 50 100 67 134.0 51 102.0 
Board’s own motion 62 100 23 37.1 49 79.0 


® Those involving six or more workers. 


>» Those involving five or more workers. Excludes cases withdrawn or settled prior to media- 


tion activity. 


* Among those which authorities have cited: 
Keep parties negotiating, keep them in intelli- 
gent discussion with each other; interpret posi- 
tion when there are blocks to communication; 
afford outlets for antagonism; facilitate graceful 
retreat and face-saving; supply and interpret 
facts: suggest alternative solutions. 

* For example, inducing fatigue, public opin- 
ion and other community pressures, threats of 
governmental action. 

** See, for example, devices mentioned in 


Rose, work cited at footnote 15. 
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%” Figures exclude cases settled or withdrawn 
prior to any mediation activity. The proportion 
of cases settled or withdrawn prior to mediation 
activity in 1954 was considerably smaller than 
in either 1952 or 1948. 

%1The United States Bureau of Labor Sta- 
tistics data show that the federal mediation 
services are reported by employers as having 
given assistance in arranging settlements in a 
larger proportion of New York work stoppages 
in 1954 (15 per cent) than in 1948 (11 per cent) 
As was pointed out earlier, however, this is not 
a specific measure of intervention 
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Here crystallized are several important 
problems facing at least one state mediation 
igency today. It is appropriate to ask the 
further question: Might not better sta- 


tistics and greater uniformity in statistics 
among the states and as between the states 
and the federal government help supply 


some of the answers? [The End] 





Mediators as Arbitrators 


By JULIUS J. MANSON 


Ts arbitral function of the New York 
State Board of Mediation follows an 
evolution which began in 1886 and con- 
tinues today. Three distinct phases mark 
the development of the function; each phase 
is characterized by differences in the struc- 
ture, powers and name of the agency in 
which the state vested the responsibility for 
the settlement of labor controversy. The 
first phase was from 1886 to 1887, when the 
earliest state Board of Arbitration began 
to mediate disputes although lacking the 
legal power to do so. The second phase 
extended from 1887 to 1937, when a series 
of independent agencies and departmental 
bureaus, starting with the Board of Media- 
tion and Arbitration in 1887, engaged in 
mediation and arbitration with clear statu- 
tory power to do so. The third phase 
opened in 1937, with the creation of the 
present state Board of Mediation, which 
began to arbitrate under an uncertain legal 


power to do so. 


The change in function in each instance 
Was a response to developing problems 
which invited remedial attention, Several 
of these problems center on procedures and 
policy which have influenced the course of 
arbitration down to the present time. What 
type and manner of service, for example, 
should the agency offer, to enhance the 
welfare of the state? Should board and 
staff members arbitrate, as well as mediate, 
or not mix these functions? How should 
the agency designate arbitrators, without 
limiting selection by the parties? Should 


these “outside” arbitrators serve for pres- 


tige or fees? Should the entire board hear 
each case, or should the members handle 
the matters individually? Should there be 
one-man or three-man tribunals in arbitra- 
tion? Should there be rigid rules or 
informal procedures? Should contracts in- 
clude “no strike” clauses together with 
arbitration clauses? These themes reap- 
pear often in the annual reports of the 
successive boards, bureaus, divisions and 
commissions. 


Of main interest in this paper, however, 
is the central problem of policy and pro- 
cedure: whether the one agency should 
officially mingle the two functions of media- 
tion and arbitration.” In order to provide 
perspective for the analysis of the central 
theme and related problems, this paper 
traces the salient factors of the growth 
of labor arbitration as concept and process, 
and compares the experience, structure and 
function of the early official New York 
state arbitration agencies with the present. 


Growth of Concept 
of Labor Arbitration 


Early meaning of arbitration —The word 
“arbitration” in the nineteenth century 
vaguely embraced any peaceful method of 
settling labor troubles.* Examples of this 
broad usage are evident in the investiga- 
tions made by the Webbs, who found that: 

“Much of what is called Arbitration or 
Conciliation in the earlier writings on the 
subject amounts to nothing more than or- 








Chere is a distinction between the following 
problems: (1) Whether mediators should arbi- 
trate suggests that such conduct risks future 
sefulness of the mediator and the agency. The 
answer is a matter of policy. (2) Whether 
arbitrators should mediate in a particular case 
Suzgests that a good cause may be compromised. 


ASMA Proceedings 


Cc 


This is a matter of procedure. In either event, 
the attitude of the arbitrator or the agency 
would noticeably influence the techniques in 
the arbitral process. 

2 See New York State Bureau of Statistics of 
Labor, Third Annual Report (1885), pp. 367-371. 
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Dr. Manson is district director of the 
New York City office of the New York 
State Board of Mediation. 





ganized Collective Bargaining. Thus, the 
classic work of Mr. Henry Crompton (/n- 
dustrial Conciliation, London, 1876) de- 
scribes as ‘conciliation’, the typical cases in 
which representative employers and work- 
men meet to bargain on behalf of the trade. 
The Nottingham Hosiery Board, estab- 
lished in 1860, often described as a model 
of arbitration, was, in effect, nothing more 
than machinery for Collective Bargaining, 
no outsider being present, the casting vote 
being given up, and the decisions being ar- 
rived at by what the men called ‘a long 
jaw’. In 1868 Mr. Mundella observed in a 
lecture, ‘It is well to define what we mean 
by arbitration. The which we 
use the word is that of an arrangement for 
open and friendly bargaining . . . in 
which masters and men meet together and 
talk over their common affairs openly and 


sense in 


freely.’ Arbitration as a Means of Preventing 
Strikes, by A. J. Mundella_ (Bradford, 
1868).” * 

Mr. Mundella’s view of arbitration ap- 


parently emigrated to the United States, 
where by 1886 several of the unions fostered 
similar ideas in their constitutions.’ In dis- 
cussing this attitude of labor organizations 


on arbitration and strikes in that day, Pro- 


fessor Ely quotes from the constitution of 


the Brotherhood of Carpenters and Joiners, 
which then proposed: 

“Whenever a dispute arises between an 
members of 
shall lay 


employer, or employers and 
this brotherhood, the members 

Cited in Sidney and Beatrice Webb, Jndus- 
trial Democracy (New York, Longmans, Green, 
1914 (reprint of 1902 Ed.)), p. 233n. 

‘Richard T. Ely, The Labor Movement in 
America (1886), pp. 146-151. 

* Constitution of the Brotherhood of Car- 
penters and Joiners, Art. IX, Sec. I, cited in 
Ely, work cited at footnote 4, at pp. 147-148. 

®* The material in the foregoing paragraph is 
in New York State Board of Mediation and 
Arbitration, First Annual Report (1887), p. 720. 

7 Joseph D. Weeks, ‘‘Arbitration in Pennsyl- 
vania,’’ Part III of Industrial Conciliation and 
Arbitration (edited by Carroll D. Wright, 
Boston, 1881), pp. 134-140. This volume also 
contains substantially in full the classic Weeks 
Report of 1878 to the Governor of Pennsyl- 
vania, which Wright, as chief of the Massachu- 
setts Bureau of Statistics of Labor, reprinted 
in his Twelfth Annual Report (1881). The 
Weeks Report is discussed below. 

’ For additional examples see report cited 
at footnote 2, at pp. 372-400; report cited at 
footnote 6, at pp. 720-721: and Josephine Shaw 
Lowell, Industrial Arbitration and Conciliation 
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the matter before the local union, whic 
shall appoint an arbitration committee t 
adjust the difficulty; then if said committe 
cannot settle the dispute, the matter sha 
be referred to the union.” * 

This type of “arbitration committee” was 
a shop committee of employees who wer: 
appointed by the labor organization to visit 
the employer, demand a wage raise, protest 
Another 


operated 


a wage cut or settle a grievance. 
form of “arbitration committee” 
as a part of a central body of labor organ 
izations. Where a member union referred 
a difficult problem to the “arbitration com 
mittee,” the committee would pay a call 
on the employer and try to induce a settle- 
ment of the grievance. The New York 
State Board of Mediation and Arbitration 
studied the activities of these “arbitration 
committees” in 1887 and concluded that 
they were “in reality, only committees of 


conciliation.’ 

The meaning of “arbitration,” to be sure, 
during this period also included the modern 
connotation of a process leading to a “final 
and binding” decision by a neutral umpire 
Although not widely used in this sense, its 
application is evidenced by some records of 
early labor arbitration cases involving the 
typical issues of discharge as well as wages, 
which substantially fit the present-day con- 
cept of the arbitral process.’ 

In general, nineteenth century literature 
dealing with arbitration seems to be replete 
with instances of the broad application of 
the term “arbitration” to negotiation, peace- 
ful persuasion, consultation and procedures 
culminating in a final and binding decision. 


The later term “collective 





(New York, Putman, 1894), pp. 16 and follow- 
ing, which describe English and American 
experiments. 

® Beatrice Potter (Mrs. Sidney Webb) used 
the phrase ‘‘collective bargaining’’ in her book, 
The Cooperative Movement in Great Britain 
(London, 1891), at p. 217, in its present mean- 
ing. The Webbs, in their work cited at foot- 
note 3, at p. 173n, declare that they are unaware 
of any earlier use of the phrase. Terence 
Powderly, however, adds a side light in his 
autobiography on the derivation of the concept 
of collective bargaining, if not on the exact 
phrasing. ‘‘Collective bargaining,’’ he writes, 
“a term now generally understood to mean 
mutual arrangements, or agreements, between 
workingmen and employers, was not in use 
when I was officially active in organized labor 
I do not know who originated or coined the 
expression, but my first acquaintance with it 
came through Andrew Roy of Ohio, who, in 
1874, took an active part in effecting an organi- 
zation among the coal miners of that state 
Mr. Roy wrote some articles for the Working- 
men’s Advocate of Chicago, Illinois, in which he 
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nore suitably encompassed the basic pat- 
terns of labor-management relations, and as 
the phrase “coliective bargaining” became 
current, the older term (“arbitration”) 
gradually received more precise definition.” 

Unrest preceding first state arbitration 
boards.—Arbitration in any sense, however, 
held out the promise of a rational, peaceful 
method for easing the tumultuous labor 
unrest which marked the years from 1876 
to 1886. Beginning with the trial of the 
Molly Maguires and closing with the trial 
in the Haymarket Affair, the intervening 
decade saw labor unrest emerge as a prob- 
lem of national dimensions, spawned from 
the elements of depression, wage cuts, rail- 
road strikes and violence. 

As an indication of the pulse of the times, 
three brief selections distill the events 
which provoked a search for solution of 
labor strife. As summarized by Professor 
Ware: 

“There were riots, burnings, fights with 
police, militia, and regulars in a dozen rail- 
road centers. In Pittsburgh the mobs re- 
pulsed the militia, took possession of the 
town, and destroyed five million dollars’ 
worth of property. For the first time in 
American history a proletarian revolt had 
shaken the structure of the Republic by 
mass violence under the pressure of four 
vears of suffering in depression. Revolu- 
tion had raised its head in the land where 
one revolution was considered enough. The 
class war had marched out of the ponder- 
ous tomes of Karl Marx and had walked 
the streets of our cities.” ™ 

Among the marchers in labor’s ranks 
were embittered men who continued along 
the endless road of violence to meet the 
forces of order. Some of the effects have 
been reported by Mary Beard: 

“Labor leaders urged upon workmen the 
desirability of preparing to resist by mili- 
tary organization the interference of the 
militia and regular troops in labor disputes, 
and cities answered with armories for the 
better management of troops. Injunctions 


were issued by federal judges forbidding 
workingmen to strike and their leaders to 
manage strikes. Thus labor for the first 
time collided with the military and the 
judicial branch of the government on a 
large scale. To many contemporary ob- 
servers, including John Hay, who had been 
Lincoln’s secretary, it seemed that society 
was about to dissolve in civil struggles.” ” 


Professor Ely, a trained and contempo- 
rary observer of these events, did not con- 
template such a_ social dissolution as 
envisaged by Hay. Ely believed that 
“probably not in the lifetime of any” of his 
readers would there be “a total overthrow 
of republican institutions in this land 
He declared, nonetheless, that the situation 
was serious because of the “terrible earnest- 
ness” of the revolutionary Internationalists 
who would use dynamite to overthrow 


” 


tyranny.” 

Professor Ely offered a hypothetical case 
to illustrate the grave state of the nation: 

“Tf it were known that one thousand 
men, like the notorious train robbers, the 
James’ boys, were in small groups scattered 
over the United States, would not every 
conservative and peace-loving householder 
be filled with alarm and reasonably so? 
Yet here we have more than ten times that 
number educated to think robbery, arson, 
and murder justifiable, nay, even righteous; 
taught to believe the slaughter of the ruling 
classes a holy work, and prepared to fol- 
low it with all the fanaticism of religious 
devotion, ready to die if need be, and pre- 
pared to stifle all feelings of gratitude and 
natural affection, and to kill with their own 
hands every opponent to the grand cause.” 


Ely was convinced that the most violent 
strikes occurred in those centers where 
the Internationalists were most influential, 
and concluded: 

“What we have to fear then is large loss 
of life, estrangement of classes, incalculable 
destruction of property, and a shock to the 
social body, which will be a serious check 
to our economic growth for years to come.” 





(Footnote 9 continued) 

insisted on the ‘right of the miners’ to bargain 
collectively with their employers."’ (The Path 
1 Trod (New York, Columbia University Press, 
1940), p. 310.) 

For an early twentieth century reference 
to arbitration clearly distinguished from media- 
tion, see John R. Commons, Trade Unionism 
Gnd Labor Problems (New York, 1905), p. 1. 
For an extended discussion of the elements in 
mediation and arbitration, see George E. Bar- 
neit and David A. McCabe, Mediation, Investi- 
gation and Arbitration in Industrial Disputes 


ASMA Proceedings 


(New York, Appleton, 1916), pp. 7-65 and 89-110, 
wherein the concepts are in accord with modern 
usage. 

1 Norman J. Ware, Labor in Modern Indus- 
trial Society (New York, Heath and Company, 
1935), p. 185. 

12 Mary Beard, A Short History of the Ameri- 
can Labor Movement (New York, Macmillan 
Company, 1939), p. 83. 

% Work cited at footnote 4. The Interna- 
tionalists, however, were not alone in their 
earnestness. See Ware, work cited at footnote 
11, at pp. 183-184. 
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There were other labor leaders, fortu- 
nately aware of the danger, who counseled 
reason, opposed violence and advocated 
arbitration. One of these leaders was 
Terence Powderly, of the Knights of 
Labor. In the first month of 1886, Powder- 
ly complained that: 

“In some places where our Order is 
strong, the members refuse to arbitrate, 
simply because they are strong. Such a 
course is not in keeping with plank XXII 
of the declaration of principles of the 
Knights of Labor. One of the causes for 
complaints against employers has been that 
they refused to recognize the employees in 
the field of arbitration. Now that we are 
becoming powerful, we should not adopt 
the vices which organized labor has forced 


14 


the employer to discard 


Studies of arbitration preceding first 
state arbitration boards.—Powderly’s faith 
in arbitration as a pacific means to soften 
labor trouble was shared by government 
officials in several states who had already 
begun to publish studies of experience with 
public and private adjustment machinery.” 
Probably the most influential of these in- 
vestigations was the Weeks Report” at 
the behest of Governor Hartranft of Penn- 
sylvania in 1878, when the legislature, its 
memory still fresh with the Pittsburgh riots 
of the year before, was considering a pro- 
posal for compulsory arbitration.” Weeks 
went to England, found that there were 
three acts of Parliament relating to arbitra- 
tion which had become dead letters, and 
hence proceeded to examine the joint in- 
dustry boards. He found that “the large 
number of differences which had to be 
settled by arbitration in Great Britain in 
the last eighteen years have all been vol- 
untary in their submission, and in the en- 
forcement of the award.” 

Weeks distinguished between arbitration 
and conciliation. Arbitration, he said, “im- 

1% Philadelphia Journal of United Labor, Janu- 
ary 25, 1886, cited in Commons, History of Labor 
in the United States, Vol. II, p. 374. Plank 
XXII urged the Knights ‘‘to persuade employers 
to arbitrate all differences which may arise 
between them and their employees, in order 
that the bonds of sympathy between them may 
be strengthened, and that strikes may be ren- 
dered unnecessary.’' Plank X sought ‘‘the 
enactment of laws providing for arbitration 
between employers and employed, and to en- 
force the decision of the arbitrators.’’ See 
Preamble, Constitution of the General Assembly ; 
and for State, National, Trade, District, and 
Local Assemblies of the Order of the Knights 
of Labor of America (New York, General 
Assembly, 1888), pp. 35. The full preamble 
of the Knights of Labor is also printed in the 
work cited at footnote 4, at pp. 85-88 
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plies that matters in dispute by mutua 
consent or by previous contract have bee: 
submitted to arbiters and an umpire whos 
designation is final and binding on bot 
Conciliation he regarded as a1 
That is, “arbitratior 


parties.” 
informal arbitration. 
must intervene and its decisions accomplis! 
what conciliation is powerless to bring 
about.” Weeks summarized the advar 
tages of arbitration in Section 9 of his 
report to the governor: 

“The first [advantage] is to prevent dii 
ferences between employed and employers 
from becoming disputes, and leading t 
strikes and lockouts, and the second is to 
settle disputes which have unfortunately 
arisen, and to put an end to strikes and 
lockouts, should they occur. The third 
object . . . is to promote mutual con 
fidence and respect between these two 
classes.” * 

Weeks also discussed the difficulties of 
arbitration and the objection to its use. He 
found suspicion and prejudice occasionally 
directed against the process. He noted a 
recurrent problem related to selection of 
the arbitrator as to whether he should 
be a permanent officer or be chosen to 
decide a particular case. Another question 
was whether the arbitrator shall be prac- 
tically acquainted with the trade or have 
other qualifications. He concluded that 
“these are questions that it seems almost 
impossible to answer from the results of 
experience.” He noted, for example, that 
Judge Kettle, among the most successful 
of the arbitrators, had no knowledge of the 
trades. Although the workmen appeared 
to be against a “stranger referee,” Weeks 
believed that success depended on “the man 
himself.””’ A major weakness in the arbitral 
process, the lack of criteria, represented a 
real problem and caused Weeks to observe 


“A very serious difficulty is found in the 
absence of any recognized definite principle 


13 See Massachusetts Bureau of Statistics of 
Labor, Highth Annual Report (1877), consider- 
ing Massachusetts and English experience; Car- 
roll D. Wright, work cited at footnote 7; report 
cited at footnote 2. 

1% Joseph D. Weeks, Report on the Practical 
Operation of Arbitration and Conciliation in 
the Settlement of Differences between Em- 
ployers and Employees in England (Harrisburg 
1879). 

17 Edwin E. Witte, Historical Survey of Labor 
Arbitration (Philadelphia, Wharton School of 
Finance, 1952), p. 5. 

1% The report made by Weeks favoring volun- 
tary arbitration helped to defeat the compul- 
sory arbitration bill before the Pennsylvania 
Legislature in 1878. See Witte, work cited at 
footnote 17, at p. 5. 
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as a basis on which award shall be made. 
For example: first and foremost among 
industrial questions, is that relative to the 
wages of labor. When this is before a 
board for decision, the question arises at 
once, what shall be the basis upon which the 
award shall be made? It is because of this 
very difficulty that arbitration boards exist. 
If there were such a basis definitely estab- 
lished and universally acknowledged, the 
decision as to the wages at a given time 
would be a simple question of arithmetic or 
of bookkeeping. It is to endeavor to dis- 
cover what is fair and right at a time that 
these boards are organized.” 


This conclusion incidentally seems to be 
equally characteristic of present-day arbi- 
tration, a theme which will receive extended 
treatment later. As a matter of informa- 
tion, Weeks added that “while all the facts 
relative to prices, competition, demand and 
supply both of labor and products are 
considered, wages are generally based on 
the selling price of the article produced.” 


Weeks took up still other problems of 
the arbitration process. One, for example, 
is that the arbitrator may make mistakes, 
to which he counterqueried: “Whether an 
arbitrator is any more liable to make a 
wrong decision than a strike or lockout? 
That is, is cool deliberation more likely to 
err than passionate impulse?” Another ob- 
jection was that arbitration interferes with 
natural laws, an objection which, while 
reflecting the prevailing philosophical con- 
cepts, would not be raised in a later, more 
materialistic age. Again, Weeks counter- 
questioned: ‘Now, is it better to interfere 
with these laws by the peaceful and friendly 
methods of arbitration and conciliation or 
by the destructive and hostile ones of 
strikes and lockouts?” 


Attuned to the needs of government ad- 
ministrators who were perplexed by strikes 
and lockouts, this 47-page document was 
incorporated three years later, in 1881, by 
Carroll D. Wright, chief of the Massachu- 
setts Bureau of Statistics, in the Twelfth 
Annual Report of the agency. Wright was 
especially interested in American experi- 
ence, and learned that Weeks had already 
collected such data but had not yet used it. 
“\We were very fortunate in making ar- 
rangements with Mr. Weeks,” said Com- 


missioner Wright, “to give the public the 
use of the very full data in his hands, 
through a report to this office which we 
now reproduce.” ” Weeks submitted this 
second report to Wright on December 8, 
1880, covering industrial conciliation and 
arbitration in New York, Ohio and Penn- 
sylvania.” It is in this section that Weeks, 
sensible of the shadings between arbitration 
and conciliation, presents evidence of two 
of the earliest American cases bearing ear- 
marks of arbitration according to modern 
usage. 

Another compilation of views and experi- 
ence dealing with arbitration appeared in 
1886 in a volume entitled The Labor Prob- 
lem, edited by W. E. Barns, with an intro- 
duction by Richard T. Ely.” Barns, an 
editor of the Age of Steel,” sent a series of 
questions to “a considerable number of 
economists, divines, manufacturers, Com- 
missioners of Labor Statistics, working- 
men, etc.” 

One question, evidently phrased by a 
railroad man, read: “Is arbitration the 
missing coupling between Labor and 
Capital?” Among the distinguished con- 
tributors were Professors Seligman of 
Columbia University and J. B. Clark of 
Smith College, and Joseph D. Weeks. 
Professor Seligman, in his astute reply, 
foresaw an “immense development” of the 
system of arbitration and conciliation as 
initiated by Mundella and Kettle, but did 
not believe that it would form “the missing 
coupling between Capital and Labor.” * 

On the other hand, Professor Clark, in 
his prediction, thought that arbitration was 
the missing coupling because it was an 
appeal to equity. Weeks reiterated his 
original position that the essence of arbitra- 
tion is thé consent of the parties and that 
courts of law could not compel compliance 
where one side violates the award. Pro- 
fessor Jevons had expanded these points 
earlier, saying: 

“All available evidence tends to show that 
voluntary boards of arbitration must be 
purely voluntary bodies . . . <n a 
probability success will be best obtained 
in the settlement of trade disputes by keep- 
ing lawyers and laws as much at a distance 
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as possible.’ 





Released for public sale as Carroll D. 
Wright, Industrial Conciliation and Arbitration 
(Boston, 1881). The Weeks Report was re- 
printed ‘‘substantially in full.’’ See p. 6. 

This material is Part II of the Twelfth 

ual Report, 

New York, Harper & Brothers. 


ASMA Proceedings 


22 This was a weekly with a large circulation, 
principally west of the Allegheny Mountains. 

8 Mundella and Kettle influenced the develop- 
ment of arbitration and conciliation in Great 
Britain after 1860. 

** Barns, work cited in text, at p. 235. 
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This view of keeping the proceedings un- 
technical by excluding the barristers had 
actually seeped into the state laws which 
were experimenting with arbitration. Of 
the seven laws dealing with labor arbitra- 
tion which preceded the New York statute 
of May, 1886, four* barred attorneys from 
appearing before the arbitration tribunal, 
thus foreshadowing a latter-day attitude in 
the 1950’s among some students of the 
arbitral process.” 

In the State of New York, another com- 
prehensive study was prepared by Com- 
missioner Charles F. Peck of the Bureau of 
Statistics of Labor. Strikes, he wrote, have 
become “the topic of the hour.” Accord- 
ingly, during 1885 the bureau concentrated 
on that harassing subject and examined 
more than 200 witnesses for their views on 
strikes and arbitration.” The report con- 
tains an extract from Governor David B. 
Hill’s message to the legislature of 1886. 
He declared: 

“Arbitration as a means of settlement 
of differences, without the use of force, 
has come to hold a recognized place in the 
statesmanship of the nations of the world, 
and I am strongly of the belief that the 
principle can be applied with equal benefit 
to the reconcilement of the diverse opinions 
often held by those who pay and those who 
are paid for manual labor.” ” 

Favorably impressed, the legislature, on 
May 18, 1886,” passed “An Act to provide 
for the amicable adjustment of grievances 
and disputes that may arise between em- 
ployers and employees, and to authorize the 
creation of a State Board of Arbitration.” ™ 
By this, the State of New York launched 
an uncharted career in the settlement of 
labor controversy. 


Board of Arbitration, 1886 

The pioneering feature in the New York 
statute was the innovation of a permanent 
state board of arbitration.” In theory, the 
* See Pennsylvania statute of April 26, 1883, 
Sec. 9 in Laws of Pennsylvania, 1883, p. 15; 
Ohio statute of February 10, 1885, Sec. 7 in 
Laws of Ohio, Vol. 82, p. 45; Iowa statute of 
March 6, 1886, Sec. 7 in Acts of 1886, Ch. 20; 
New Jersey statute of April 23, 1886, Sec. 5 in 
Laws of 1886, p. 315. 

* For a representative opinion of this point, 
see Isidore Katz, ‘‘Challengeable Trends in 
Labor Arbitration,’’ 7 Arbitration Journal 15-18 
(1952). 

7 Report cited at footnote 2, at p. 197. 

** Report cited at footnote 2, at p. 610. The 
report includes a special section on arbitration 
(Pt. IV, pp. 363-476), with accounts of experi- 
ence elsewhere. 
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advantage of a permanent board sprang 
from the continuous availability of a mechan 
ism for the adjustment of labor disputes 
The availability of the New York board 
was deceptive for it lacked original juris 
diction. In practice, the experience of the 
first board, as will be shown, collided witl 
the theory. The design of the New York 
law also provided for special local boards, 
chosen by the disputing parties. The powe: 
of such an ad hoc board to determine a dis 
pute ceased upon rendering its decision, 
although the same parties could submit the 
remaining issues to the same board. Ap 
peals could be taken from these temporary 
local boards, appointed by the parties, to 
the permanent state board appointed by the 
governor. 

The state board possessed only appellate 
jurisdiction, and so could not interven 
directly in a case. This severe limitation on 
the function to arbitrate detached the state 
agency from officially hearing any fresh 
labor disputes. 

A detailed analysis of the act reveals 
other cumbersome procedures which created 
impediments to celerity in subduing strife. 
rhe first five sections of the Act of 1886 
deal with the composition and functioning 
of the local boards. The local board con- 
sisted of five members. Two persons repre- 
sented the embattled employees and wer« 
selected by a central body to which thei 
union belonged, by the union, or if they 
were unorganized, by a majority of the 
employees. Two other members represented 
the employer, and the four chosen desig- 
nated a fifth as chairman. Before these five 
persons could operate officially, they had t 
present a brief written summary of the 
disputed issues in a petition to a county 
judge and obtain his approval for an ordet 
establishing the board, which petition and 
order had to be filed with the county clerk 
Upon such approval, each arbitrator would 
be placed under oath “to faithfully and 
impartially 
chairman of the local board had the power 


discharge his duties.” The 


** Report cited at footnote 2, at p. 413. The 
report for 1885 was actually submitted in 1886 
and so could include Governor Hill’s message 

* The date is mentioned in the report cited 
at footnote 6, at p. 5. 

31 Laws of 1886, Ch. 410. 

%2In the same year Massachusetts also estab 
lished a permanent board. (See Acts of 1886 
Ch. 263.) The principal feature of the con 
temporary state laws is the specially appointed 
temporary arbitration tribunal. For a co! 
parison of the nineteenth century state act 
see Leonard W. Hatch, Government I.dustria 
Arbitration (United States Bureau cf Labor 
Bulletin No. 60, 1905), pp. 579 and following 
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the production of books and papers, and to 
compel attendance of witnesses whom the 
board could examine. After the matter had 
been fully heard, the board or a majority 
of its members had ten days in which to 
write a decision, in which the law required 
the arbitrators to set forth such details as 
would “clearly show the nature of the 
decision and the points disposed of.” Such 
decisions settled the matter unless appealed 
from. One copy of the decision had to be 
filed with the county clerk, and a second 
copy filed with the secretary of the state 
Board of Arbitration, together with a com- 
plete transcript of the testimony taken be- 
fore the board. Appeals could be taken 
within ten days from the decision of the 
local board to the state Board of Arbitration. 


The state Board of Arbitration comprised 
three members appointed for one-year 
terms. The method of selection depended 
on the votes cast in the preceding election 
for governor, with one person selected from 
the major party, a second selected from 
the party with the next largest vote and the 
third person “selected from a bona fide 
labor organization of this State.’”™ The 
duty of this state Board of Arbitration was 
“to hear and consider appeals from the 
decisions of local boards and promptly to 
proceed to the investigation of such cases 

” The state board also had to pre- 
pare a written decision which became “final 
and conclusive” upon both parties to the 
arbitration. 

Restated in substance, the Act of 1886 
designed a complicated apparatus which 
actually prevented the state from officially 
intervening in a labor dispute upon its out- 
break. The state entered the scene only 
where either party appealed from the de-» 
cision of a local board of arbitration. Al- 
though the state board’s ultimate decision 
“final and conclusive,” it lacked the 
express authority to step into a situation at 
the beginning. With no original jurisdic- 
tion, the board as the principal agency 
under the act would only stand by in a 
secondary role, waiting for appeals from 
the local boards. Rather than wait for 
business, the board went out for it. 


Was 





o administer oaths, to issue subpoenas for 


To promote the use of arbitration under 
the new law, whose passage had brought 
favorable press comment, the state board 
distributed 20,000 copies of a 32-page pam- 
phlet * which contained reprints of the act, 
and statements by eminent advocates of 
arbitration. Notwithstanding such a for- 
midable educational campaign, there was 
“not a single case in accordance with the 
letter of the act.” Baldly, this meant that 
no case officially reached the state board, 
simply because no local board was ever 
formed. At a time when strikes were an 
alarming recurrence in the industrial life 
of the state, the law was notable for its 
ineffectiveness. 


Almost directly after taking the oath of 
office, the board discovered that its future 
value depended upon a necessary authority 
to enter at the outset of trouble, and offer 
mediation as well as initial arbitration 
services. The seriousness of the absence of 
such functions became plain in the presence 
of a crippling strike and lockout in Troy 
embracing 33 establishments and 10,000 em- 
ployees in the collar and shirt industry.” 
The strike was three weeks old when the 
state board was appointed on June 2, 1886. 
The press and public immediately clamored 
for the new board to intervene to settle the 
difficulty. With no experience and only a 
fresh and untested law to guide them, the 
members of the board scrutinized the act to 
ascertain their authority. They could find 
no explicit “power to interfere.” To avoid 
beginning official life in the 
board solicited an opinion from the attorney- 


confinement, 


general in the hope of securing a more 
liberal interpretation. The attorney-general 
replied: 

“Your communication me if I 
could in any way so construe the act creat- 
ing a State 
color of authority to the State arbitrators, 


asking 
3oard of Arbitration as to give 


to intercede and act between the employers 
and employees in the first instance, and to 
initiate proceedings for the settlement of 
disputes and disagreements, has been duly 
received. The Act creating a State Board 
of Arbitration is clear and definite con- 
cerning the powers and duties of such 
Board, which only acquires the right to act 





‘he bipartisan feature was later deplored 
poor substitute for non-partisanship in 
Labor matters.'’ Nicholas Paine Gilman, Meth- 
ods of Industrial Peace (New York, Houghton, 
Mitflin, 1904), p. 340. 

‘ew York State Board of Arbitration, Views 


as a 


of Arbitration as a Means of Settling Labor 
Disputes (Albany, 1886), p. 32. This rare 
pa hlet is reprinted in its entirety in the 


ASMA Proceedings 


appendix of the board's First Annual Report, 
pp. 17-38. Pagination is different because of 
dissimilar type. 

*% New York State Board of Arbitration, First 
Annual Report (1886), p. 11. 

% The material in this and the paragraphs 
immediately following is in the report cited at 
footnote 35. 
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when appeals are taken from the decisions 
of the local boards. While I really see the 
force and sense of your suggestions, I am 
free to confess that I do not see how such 
an interpretation can be given to the act 
as to give even a semblance of authority to 
the State Board to negotiate and act in first 
instances between the employees and the 
employers.” 

This unhappy confirmation of its limited 
power did not prevent the board from 
quickly and realistically appraising the in- 
jurious effects of a prolonged strike, and so 
it boldly traveled to Troy, managed to ar- 
range conferences and ultimately achieved 
a settlement. The settlement called for a 
wage increase in some shops and included 
a condition “that any further differences 
should be submitted to arbitration.” In this 
respect the settlement is noteworthy be- 
cause the provision for settling differences 
reveals a clear distinction between media- 
tion and arbitration. 


In the seven months of the agency’s ex- 
istence, there were eight such interventions, 
all handled with no statutory authority.” 
Four of these cases were mediated,” even 
though the word “mediation” appears no- 
where in the law. The remaining four 
were arbitrated® by the board, although it 
lacked jurisdiction. The arbitration cases, 
nonetheless, are the archetypes of the arbi- 
tral process in use a half century later. 
The elements of (1) submission of the 
issue, (2) informal hearing and (3) a final 
decision by an outside neutral featured the 
cases, together with the paramount principle 
of resuming work, “pending the decision.’ 

Required by Section Nine of the act to 
‘eport to the legislature and to make pro- 
osals “conducive to harmonizing the rela- 
tions of, and disputes between employers 
and the wage-earning masses and the im- 
provement of the present system of pro- 
duction,” the board would have been remiss 
if it did not supply some rationale for its 
*xtralegal operations. With unadorned can- 
lor, therefore, the board declared that its 
experience conclusively proved that the law 
was unworkable, and went on to explain: 


* The cases are described in the report cited 
at footnote 35. In contrast with the bulky 
annual reports of the succeeding agency, which 
contained transcribed case testimony, this re- 
port omits this feature because ‘‘the proceedings 
were outside the law."’ (See p. 10 of the report.) 

%* The cases, all strike situations, were Collar 
and Shirt Manufacturers’ Association, Troy; 
Broadway Surface Railroad, New York City; 
Central Park, North and East River Railroads, 
New York City: and Brooklyn City Railroad. 
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“Parties to a dispute, that requires arl 
tration for settlement, are found in t 
many instances so far apart, so full 
feeling, and so hostile, that they will n 
of their own motion, come together an 
choose members of a local tribunal 
whose judgment they will be willing 
submit. On the other hand the worki 
of the Board, in reverse order, without tl 
law, and clothed with only the prestige 
having been created by the State for pu 
poses of arbitration, has accomplish« 
much. The services of the Board, whether: 
called or tendered, have, in all cases and by 
all parties, been received with courtesy and 
consideration, and where accepted the deci 
sions have been respected. The invariabl 
disposition has been to allow matters to go 
directly to the State Board for arbitration, 
rather than to a board of local selection.” 


In the light of this experience which ap- 
parently gathered fruit only when the board 
excursioned beyond the bounds of its cir 
cumscribed authority, the board spec‘fically 
proposed that the law be amended “to 
make the Board one of both mediation and 
arbitration vested with powers of 
original jurisdiction” so as to be able to 
initiate any means of settlement agreeable 
to the parties, whether by direct reference 
to the state board, a local board or other 
agency. Thus, the first Board of Arbitra- 
tion, which had to assume the function of 
mediation while waiting to perform the 
duty of arbitration, suggested breaking new 
ground where the agency could unequivo 
cally perform both services at the will of 
the parties. Almost with prescience, this 
portion of the report sets the course whic! 
the State of New York has mainly followed 
to the present day with but one curious 


lapse. 


Board of Mediation and 
Arbitration, 1887 

Spurred by the need for action and guided 
by the practical proposals, drawn fron 
experience instead of theory, which the 
1886 board presented in the First Annua 


** These cases, also strike situations, were 
Troy Steel and Iron Works; Verplanck Point 
Brickyards; Cable Flax Company, Schaghticok¢ 
and Myles Walsh Mailing Agency, New York 
City. (It is not clear whether the ‘‘dispute’’ in 
the Walsh case was an actual strike. See p. 6 of 
the First Annual Report.) 

“ The ‘‘lapse’’ refers to the early period ol 
the 1937 Board of Mediation when doubt existed 
as to whether the agency could or should 
arbitrate. This point is discussed in the con- 
cluding section of this paper. 
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port, the legislature amended“ the law, 

ansforming the first state board from an 
ippellate agency into an agency with pri- 

ary jurisdiction. The former Board of 
\rbitration became the Board of Mediation 
and Arbitration (and the same three original 
commissioners were rewarded for their 
intiative with reappointments for three-year 
terms under the provisions of the new law). 
Che vital amendments defined the board’s 
mediation and arbitration duties. Here, 
for the first time in the legislative history of 
the state, is the statutory embodiment of 
the mediation function® which was des- 
tined to dominate the state’s role in the 
settlement of labor disputes until World 
War II. Yet, as in the preceding act, con- 
cern with the arbitral process currently 
dominated the statute.” 

The source of the new board’s authority 
to arbitrate immediately appears in Section 
7, which makes it lawful for the parties to 
submit their grievances “directly to said 
state board in the first instance.” Upon 
written notification of such a request to use 
the board, “it shall be the duty of said 
board to proceed, with as little delay as 
possible . . . and inquire into the cause or 
causes of grievance or dispute.” 

Evidently, speed is recognized as an in- 
dispensable ingredient in the solution of 
controversy. The law retained the appellate 
duties of the board to hear appeals from the 
local boards and the auxiliary powers of an 
arbitration tribunal to issue subpoenas and 
administer oaths, but imposed two new 
reciprocal conditions. The parties were 
now required to promise in writing: 

to continue on in business or at 
work, without a lock-out or strike, until 
the decision of said board, provided it shall 
be rendered within ten days after the com- 
pletion of the investigation.” “ 


While the provisions for the establish- 
ment of local boards remained essentially 



















































unchanged, some alterations in minor re- 
spects occurred: (1) Instead of two mem 
bers chosen by each side, the parties could 
now appoint only one, and together the two 
would select the third arbitrator; (2) the 
local board no longer required the approval 
of a county judge; (3) filing the consent 
and oath of the arbitrators with the county 
clerk was optional instead of mandatory; 
and (4) the submission of the matter in 
dispute now had to be “clearly stated in 
writing” signed by the parties.” Despite 
these detailed regulations regarding the 
local boards, five more years marched by 
before the first such local board was used, 
an event celebrated as the first recorded 
instance where the state board successfully 
induced the disputants to submit their dif- 
ferences to a local arbitration tribunal of 
their own choice.” 

It had already become evident by 1891 
that the major part of the work of the 
Board of Mediation and Arbitration dealt 
with mediation rather than arbitration.“ In 
evaluating the two functions, the agency 
expressed its belief that: 

“More is accomplished through media- 
tion than by arbitration. The Board fre- 
quently finds one party or the other to a 
controversy, and sometimes both, disin- 
clined to submit the matter in dispute to 
arbitration; and often in such cases con- 
ferences have been arranged through media- 
tion, at which mutual concessions were 
made and agreements reached, thus accom- 
plishing practically the same result as would 
have been reached at the outset’ by 
arbitration.” ® 

The record, for example, from 1886 to 
1900 showed that the Board of Mediation 
and Arbitration settled 21 disputes by arbi- 
tration as compared with 97 settled by 
mediation. In no year were there more 
than four arbitrations; and in six different 
years, there was none. In fact, the last 





" Laws of 1887, Ch. 63 (March 10, 1887). 
Laws of 1887, Ch. 63, Sec. 9: ‘‘Whenever 
. strike or a lock-out shall occur, or is seriously 
threatened in any part of the state, and shall 
come to the knowledge of the board, it shall 
be its duty, and it is hereby directed to pro- 
ceed, as soon as practicable, to the locality of 
such strike or lock-out, and put themselves in 
communication with the parties to the con- 
troversy, and endeavor by mediation to effect an 
cable settlement of such controversy ... ."’ 
Secs. 1-8 relate to the arbitral process. Only 


Se 9 deals specifically with mediation. 
This requirement to maintain production 
‘ipates the modern ‘‘no strike, no lock out’’ 
‘ se as the quid pro quo for the arbitration 


c se in agreements. 
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* Another change in the provisions affecting 
the local boards was made during the general 
restatement of the law in 1897 deleting the 
clause which had authorized the continuation 
of a local board beyond the initial decision, 
in order to determine remaining grievances 
between the same parties. Cf. former Laws of 
1886, Sec. 5 and Laws of 1887, Ch. 63, Sec. 4 
with Sec. 146 of Art. 8 of the labor law (Laws 
of 1897, Ch. 415). 

*“ New York State Board of Mediation and 
Arbitration, Fifth Annual Report (1891), p. 6. 

* New York State Board of Mediation and 
Arbitration, Fourth Annual Report (1890), p. ix 

* New York State Board of Mediation and 
Arbitration, Thirteenth Annual Report (1899), 
p. ii. 
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three years—1898, 1899 and 1900-——-showed 
no arbitration conducted by the board.” 


Slight use of arbitration reflecting weak 
labor organization.—One plausible explana- 
tion for the slight use of arbitration in the 
formative years of the state service was the 
comparative weakness of the labor move- 
ment. The originally powerful Knights of 
Labor had favored arbitration™ but they 
suffered “a very rapid recession in mem- 
bership” after 1886." There were some em- 
ployers who found it more profitable to 
beat the union in economic war™ than to 
yield to arbitration.” Professor Ely be- 
lieved that the difficulties in the way of 
“chiefly from the side of 
‘arbi- 


arbitration came 
the employers,” and concluded that 
tration is impossible without labor  or- 


ganization.” ™ 

A powerful union, nevertheless, is no 
assurance of the will to arbitrate. For ex- 
ample, in 1887 the printers refused to arbi- 
trate the “card office,” that is, the issue of 
the closed shop, whereby the employers 
could hire no one without a union card. 
The union said “there was nothing to arbi- 
trate,” because the issue involved a principle 
of control of and limitation upon labor, 
which it could not yield to the judgment of 
anyone, under any circumstances.” 


The lintel of arbitration, apparently, depends 
on the bilateral strength of the supporting 
piers rather than on the strength of one 
side. There is simply no arch with one pier 
absent. Strong employers will more readily 
arbitrate when the union’s might is con- 
siderable than when it is negligible. The 
wisdom to find a peaceful substitute for 
violence begins with the knowledge that 

” See the table entitled ‘‘Disputes Settled by 
the New York State Board of Mediation and 
Arbitration, By Method of Settlement, 1886 to 
1900,"" in Hatch, work cited at footnote 32, 
p. 625. 

%® See Planks X and XXII of the Preamble, 
Constitution of the General Assembly (1888), 
pp. 3-5. 

* See Leo Wolman, Growth of American Trade 
Unions: 1880-1923 (New York, National Bureau 
of Economic Research, 1924), p. 31 and table 
on p. 32. 

*2 See the discussion in the report cited at 
footnote 6, at pp. 5-8. Another factor to stiffen 
employer resistance was the challenge to man- 
agerial prerogative affecting job control (see 
p. 6 of the same report). 

‘8 Report cited at footnote 6, at pp. 7-8. See, 
also, New York State Board of Mediation and 
Arbitration, Seventh Annual Report (1893), p. 7, 
which observes that: 

“When the employer recognizes the indis- 
putable fact that combinations of workingmen 
exist, and also their right to demand fair com- 
pensation for services, and other conditions, it 
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each side 
such circumstances, of course, too w 
matched groups could work out their o 
salvation.” These features of counterva 
ing power with strong management and 
labor centers balancing each other had 
yet become prominent enough in the e 
nomic landscape to influence a rapid growth 
of labor arbitration. Succeeding reports of 
the board spoke hopefully of the spreading 
sentiment for arbitration, pointing to other 
new state laws, but there was no spurt in 
the number of requests for this type of stat 
service. Indeed, the arbitral function 
quickly passed from a condition of lassitude 
to one of desuetude, and an ensuing series 
of organizational changes failed to expand 
the board’s activities greatly. 


The first of the structural changes came 
in 1901 when the legislature established the 
Department of Labor, headed by a Com- 
missioner of Labor, while the heretofore 
independent Board of Mediation and Arbi- 
tration now became connected with a 
Bureau of Mediation and Arbitration within 
the Labor Department. 


The applicable section of the new law stated 


“The Bureau of Mediation and Arbitra- 
tion shall be under the special charge and 
supervision of the Commissioner of Labor, 
who together with the first and second 
deputy commissioner of labor, shall con- 
stitute a board which shall have the powers 
conferred and perform the duties imposed 
by law on the State Board of Mediation 
and Arbitration oT 

Transformation of the agency stimulated 
no greater traffic, for neither capital nor 
labor was inspired to submit more than one 


is not difficult for the Board to bring represent- 
atives of the two parties together and accom- 
plish an adjustment of their differences. When 
employers refuse to recognize organized work 
ingmen, and will treat with them only as 
individuals, thus effacing the trade organiza- 
tion, there remains substantially but one party 
to the case, viz., the employer; hence little 
opportunity for arbitration.”’ 

* Work cited at footnote 4, at p. 146 

* Report cited at footnote 6, at pp. 6-7. 

* See Commons, work cited at footnote 10, at 
p. 1, where Commons cites the conclusion ol 
men with practical experience at a conference 
on arbitration held in Chicago in 1900 by the 
National Civil Federation, that ‘‘arbitration is 
impossible without organization, and that two 
equally powerful organizations can negotiaté 
as well as arbitrate."’ 

3} Report cited at footnote 53, at pp. 7 
(referring to 12 state labor arbitration laws) 
and New York State Board of Mediation and 
Arbitration, Eighth Annual Report (1894), p. § 
(referring to more such bills, laws and boards) 

5S Laws of 1901, Ch. 9, Art. 4. 
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jitration case in the next four years.” 
\loreover, the board’s composition was in- 

insically faulty and would not have easily 

llowed the promotion or ready acceptance 
requests for intervention because two of 
the three members “were so completely en- 
rossed in the work of the Bureau of 
Factory Inspection” that they were “not 
available for other departmental duties.” ” 
In 1905 the Commissioner of Labor recog- 
nized the difficulty, announced that his 
board had “done practically nothing during 
the past year” and expressed doubt that a 
board so constituted could ever be “of 
much use for voluntary arbitration.”” He 
recommended a change™ in the law, which 
was approved by the legislature,” placing 
the bureau under the direction of the Sec- 
ond Deputy Commissioner as chief mediator, 
with two assistant mediators designated by 
the Commissioner of Labor. These three 
constituted the next State Board of Media- 
tion and Arbitration. 

A third structural change appeared in 
1921 when the legislature imposed a duty 
cn the Industrial Commissioner to “inquire 
into the cause of all strikes, lockouts and 
other industrial controversies and endeavor 
to effect an amicable settlement thereof, 
and may create within the department a 
board to which a controversy between the 
employer and his employees may be sub- 
mitted for mediation and arbitration... .”% 


The Bureau of Mediation and Arbitration 
was transformed into a Division of Media- 









































tion and Arbitration within a new Bureau 
of Industrial Relations.” This time the In- 
dustrial Commissioner created no board 
“within the department” as the law per- 
mitted. In the light of the annual reports, 
actual experience had uncovered only a 
desultory desire for arbitration by a state 
board. The absence of a board, so long as 
a bureau staff was available, of course, did 
not prevent attention to requests for arbi- 
tration. The director of the new Bureau ci 
Industrial Relations believed, for example, 
that “everything is being done that can be 
done by the mediators of the state along 
the line of arbitration.” 

Despite another administrative change 
which revived the former Bureau of Mediation 
and Arbitration,” the New York dispute 
settlement machinery operated unspectacu- 
larly for 16 years more—until 1937, when 
the state redesigned an independent agency 
for a greater role. In that year, the legis- 
lature added Article 21 to the labor law 
establishing a new State Board of Media- 
tion.” The old Bureau of Mediation and 
Arbitration, completely ignored in the act, 
was illogically ™ left in limbo with its squad 
of practiced mediators, while the new board 
had no professional staff whatever, an 
anomalous situation which faintly resembled 
a general staff without an army. Although 
two separate annual reports were filed, one 
for each agency, in 1938,” a close working 
relationship was established.” The bureau 
lasted another three years, from 1937 to 








®*The sole arbitration case was recorded in 
New York State Board of Mediation and Arbi- 
tration, Sixteenth Annual Report (1902), which 
is incorporated in Commissioner of Labor, 
Second Annual Report (1902), Pt. IV, p. 9. 

© Commissioner of Labor, Sixth Annual Re- 
port (1906), Pt. III, p. 20. 

*! Commissioner of Labor, Fifth Annual Report 
(1905), Pt. I, p. 12. The report suggested 
another reason for the slight arbitration case- 
load: the growth of trade agreements and 
methods of mediation. See Pt. III, p. 9. 

* Report cited at footnote 60, Pt. III, p. 20. 
The reporter comments drily on the efficiency 
of the agency: ‘‘It is safe to say that in no 
case did our intervention tend to prolong a 
dispute.’’ See Pt. III, p. 13. 

Laws of 1907, Ch. 505. The same statute 
preserved the provisions for the local boards, 
but appeal to the state board was eliminated. 

‘Sec. 21, subdiv. 5 of the labor law (Laws 
of 1921, Ch. 50). 

Industrial Commissioner, Annual Report 
1921), p. 191. 

Report cited at footnote 65, at p. 193. The 
\ediator acting as arbitrator is part of a long 
radition in New York State. The annual re- 
orts occasionally mention instances where staff 

diators tunction as arbitrators without creat- 

policy problems. In 1902, for example, the 
nual report of the board refers to the receipt 


SMA Proceedings 


by a staff mediator of a joint request to arbi- 
trate price schedules and classifications for a 
new shoe style. See the commissioner's report 
cited at footnote 59, Pt. IV, p. 9. It is interest- 
ing to note that some of the 1914 cases were 
also in the shoe industry. Seemingly the parties 
kept coming back even though the mediator 
served as arbitrator. See Commissioner of 
Labor, Fourteenth Annual Report (1914), p. 179 

** Industrial Commissioner, Annual Report 
(1932), p. 27, which gives the official effective 
date as July 1, 1932, although the annual re- 
ports for 1930 (p. 5) and 1931 (p. 14) already 
refer to the operation of such a bureau. 

* Laws of 1937, Ch. 594, effective July 1, 1937. 
The agency is nominally attached to the Depart- 
ment of Labor. 

*®* Report of the New York State Joint Legis- 
lative Committee on Industrial and Labor Rela- 
tions (Legislative Document No. 57, 1940), p. 36, 
where the Ives committee finds potential con- 
flict in an overlapping jurisdiction and general 
agreement that ‘‘the present set-up is illogical.”’ 

7 See Industrial Commissioner, Annual Report 
(1938), pp. 54-55 for the bureau report and pp. 
153-154 for the board report. 

™ New York State Board of Mediation, Third 
Annual Report (1939), p. 4, which refers to 
‘‘continued close cooperation between the two 
agencies and the practical consolidation of their 
work."’ 
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1940, quietly maintaining a contemporane- 
ous existence in the shadow of the new 
agency and still applying its accumulated 
expertise for handling both mediation and 
arbitration cases (an experience which ulti- 
mately was to influence the new board) 
when in 1940 the Board of Mediation legally 
inherited the old staff.” 


Board of Mediation, 1937 


For a half century, from 1887 to 1937, 
the State of New York experimented with 
independent agencies, as well as adminis- 
trative units, as instruments for the achieve- 
ment of labor peace. The experience of 
the different agencies plainly revealed only 
intermittent use of the state’s arbitration 
service. Between 1886 and 1936, the annual 
reports show a range from a low of zero 
in some years to a high of ten arbitrations 
in 1936. Up to 1936 there were only two 
years—1935 and 1936—which had more than 
five arbitrations.” Each agency after 1887, 
under whatever name or form, had engaged 
predominantly in mediation.“ In the glare 
of such results, the legislature in 1937 cre- 
ated” a new independent Board of Medi- 
ation, at first consisting of five members 
and later™ seven members, appointed by 
the governor for three-year terms, serving 
on a per diem basis. The members estab- 
lish the policies under which the board and 
the staff operate. The full-time staff con- 
sists of three appointed officers, who are 
the executive secretary, the assistant execu- 
tive secretary and the counsel, together with 
a civil service staff of four supervising labor 
mediators and 14 labor mediators appor- 
tioned among four regional offices. This act 
dealt chiefly with mediation and made 1 
mention at all of arbitration, in sharp con- 
trast with the act of 1886, which established 

7 Laws of 1940, Ch. 193, become Sec. 753-a 
of the labor law. 

7% The phenomenal increase in arbitration be 
gins in 1938 with 237, reaching a record annual 
total of 2.186 arbitrations received in 1953. See 
the annual reports for the indicated years 

See the annual reports from 1887 through 
1937. The exception, of course, is the 1937 
board, whose major activity proves to be arbi- 
tration but whose acknowledged duty professes 
to be mediation. This conceptual ambivalence 
persists as late as 1950 in a footnote to the 
statistical tabulation of the board's operations: 
“While the primary function of staff members 
is that of mediation, arbitration matters are 
handled under special circumstances."" See 
Table H-23 in the annual report for 1950. This 
footnote has been omitted from subsequent 
reports. 

7 Laws of 1937, Ch. 594. 

7 Industrial Commissioner, Annual Report 
(1946), p. 35. In 1941 two additional members 
were temporarily appointed for one year. (Sec. 


598 





a Board of Arbitration and made no me 
tion of mediation. Now, as then, the 
Was a response to an apparent contem] 
rary need to ameliorate labor unrest. 


In the middle 1930’s, the labor ferme: 
whether generated or reflected by Section 
of the National Industrial Recovery Act 
and Section 7 of the National Labor Rel 
tions Act,” prompted attention to the pré 
lem-of maintaining peaceful labor relations 
Governor Lehman, echoing Governor Hill's 
message of 1886, told the legislature: 


“There is no problem more important 
than the development of mutual respect | 
employers and employees of each others’ 
rights and the promotion of and mainte- 
nance of industrial peace.” ” 

Toward that end, the legislature enacted 
a law which declared the public policy of 
the state to be “that the voluntary medi- 
ation of such disputes under the guidances 
and supervision of a governmental agency 
will tend to promote permanent industrial 


peace ”*” Once again, however, the 
calculations underestimated the realities, for 
the board soon perceived that requests for 
"a phe- 


arbitration outnumbered mediation,* 
nomenon which thereafter, with one excep 
tion,” characterizes the board’s activities to 
the present time. This becomes clear from 
the fact that from 1937 through 1953, the 
board processed almost 13,000 mediations, 
as compared with over 20,000 arbitrations, 
according to the annual reports for each ol 
those years. 

arbitratiot 


The press of petitions for 


confronted the board with a collection of 


problems. For example, should the board, 


whose primary function by statutory grant 

is mediation, engage in arbitration? If not, 

751 of the labor law, as amended by Laws of 
1941, Ch. 217.) In 1946 an amendment increased 
the regular membership to seven and added that 
“‘whenever the governor deems it necessary in 
the public interest, he may temporarily increasé¢ 
the membership of the board to not more than 
nine persons.’’ (Sec. 751 of the labor law, as 
amended by Laws of 1946, Ch. 500.) 

7 48 Stat. 198 (1933). 

* 49 Stat. 449 (1935). 

** Legislative Document No. 98, 1937 (Alban 
State of New York), p. 3. 

“ Sec. 750 of the labor law: Laws of 1937 
Ch. 594. 

‘“\ New York State Board of Mediation, Second 
Annual Report (1938), pp. 1-2. 

“= In 1948 the board received 1,522 mediation 
cases, as compared with 1,499 arbitration cases 
See Tables III and IV in New York State Board 
of Mediation and Division of Research and 
Statistics, Special Labor News Memorandum 
No. 21 (August 24, 1949, mimeographed). 
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ould an arbitration panel of outside citi- 
ens, rather than staff men, be used? If a 
panel is to be used, should the panel men 
eceive fees for their services? Over the 
years, each of the responses to these prob- 
lems was shaped by experience, a natural 
process which was evident during the first 
year of the new agency’s existence. 


In its First Annual Report, the new board 
described its methods of operation, one of 
which encouraged the disputants to arbi- 
trate: “If all other methods of mediation 
and conciliation fail,” the board would 
recommend “arbitration by submission of 
the dispute to a person or persons selected 
jointly by the disputants or by the Board.” 
This recommendation did not appear to 
place the board in the role of arbitrator. 
In fact, the board expressed a reluctance 
to engage in arbitration for fear that such 
a role would reduce its effectiveness as a 
mediation agency.” To meet the develop- 
ing demand for arbitration, however, the 
board devised a panel™ of interested citi- 
zens who served as arbitrators, usually 
without fee.” The role of arbitration, none- 
theless, fell to the staff and members of the 
board, because of a fast-rising volume of 
arbitration cases attributable to five main 
factors. 

One factor which channeled a flow of 
arbitration cases toward the new agency 
was the statutory proscription imposed upon 
a sister agency, the New York State Labor 
Relations Board. “Neither the Board,” read 
the New York Labor Relations Act, “nor 
any of its agents or employees shall engage 
in efforts to mediate, conciliate or arbitrate 
any labor dispute.” ” Because the two agen- 





“This reluctance is restated in the Third 
Annual Report (1939), at p. 9, and in the Fourth 
Annual Report (1940), at p. 13. In the light of 
the long experience with state mediators serving 
as arbitrators, the board's reticence is hard to 
justify. 

“New York State Board of Mediation, First 
Annual Report (1937-1938), p. 5. 

“ New York State Board of Mediation, Fourth 
innual Report (1940), p. 8. The situation is 
reversed after World War II, when fees become 

custom rather than an exception for panel 
1embers. The civil service staff members, of 
ourse, continue to arbitrate without fees. 

Sec. 702, subdiv. 8 of the labor law; Laws 
f 1937, Ch. 443. 

* Report cited at footnote 71, at p. 4. See, 
so, the statement by Paul Herzog, member 
id later chairman of the New York State 
ibor Relations Board, in Labor Laws and 
eir Administration, 1939 (United States De- 
artment of Labor, Bureau of Labor Statistics, 
illetin No. 678 (Washington, Government 
nting Office, 1940)), p. 122: ‘‘It has become 
reasingly frequent practice for the boards 
refer cases to one another.”’ 
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cies occupied contiguous offices in New 
York City, each would often send disput- 


ants to the other for appropriate aid.” 


NT 


A second factor which steered arbitration 
cases toward the Mediation Board was the 
growing number of contracts which named 
the board as the arbitration agency.” 


A third factor accounting for arbitration 
submissions to the board was the close 
collaboration until 1940 between the Medi- 
ation Board and the Bureau of Mediation 
and Arbitration, whose full-time, civil serv- 
ice staff of mediators continued their regu- 
lar rounds of mediating and arbitrating,” 
and who remained acceptable to labor and 
management for both functions.” 


A fourth factor which later also channeled 
arbitration cases to the state agency was 
the National War Labor Board which ar- 
ranged to accept certified disputes” and 
voluntary wage settlements,” in the form 
of awards,” handled by staff members of 
the state board. 


A fifth factor, of course, is the mediation 
activity of the board, persuading disputants 
to arbitrate the still stubborn remnants of 
the original number of issues. 


The Mediation Board, thus, under mount- 
ing pressure inevitably assumed the func- 
tion of arbitration; again, realism prevailed, 
as in 1886, when conversely a Board of 
Arbitration assumed the function of medi- 
ation. By 1940 the ambiguity regarding the 
arbitral function of the agency was _ par- 
tially“ resolved, when an amendment to 
the labor law abolished the Bureau of 
Mediation and Arbitration in the Depart- 
ment of Labor and transferred its func- 


‘% This contract feature is cited in the board's 
First Annual Report, at p. 5. The contract to 
arbitrate future disputes (that is, those which 
may arise during the life of an agreement or 
upon its renewal) gains considerable importance 
when the Civil Practice Act is amended by Laws 
of 1940, Ch. 851 (Sec. 1448 of the act), giving 
such arbitration clauses in labor contracts the 
force of law. 

** See the report cited at footnote 70, at p. 55 
which notes that the Bureau of Mediation and 
Arbitration acted as arbitrator in 62 cases 

” Report cited at footnote 69, at p. 36: ‘‘Both 
sides have confidence in the impartiality of 
these men.”’ 

" Industrial 
(1944), p. 133. 

“ Industrial Commissioner, 
(1945), pp. 169-170. 

*% Report cited at footnote 76, at p. 42. Such 
awards, of course, were generally consistent 
with National War Labor Board policies. 

’* See the report cited at footnote 85, at p. 13 
where a qualm is still evident over diluting the 
mediation function with arbitration. 
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tions, powers, duties and employees to the 
State Board of Mediation.” 


In order, therefore, to eliminate any re- 
maining doubts about the board’s statutory 
authority to arbitrate issues voluntarily 
submitted, the board sought to clarify the 
meaning of the law. Summarizing its po- 
sition it stated that: 


“While the original Act creating the 
Board authorized it specifically to aid in 
the settlement of disputes only through 
voluntary, informal mediation conferences, 
from the beginning of its operations there 
was a large demand to handle arbitration 
matters in which the union and the em- 
ployer had voluntarily agreed to resolve 
their dispute through the final and binding 
decision of an arbitrator. Consequently, 
members of the Board and its permanent 
staff occasionally agreed to act as arbi- 
trators when so requested by the parties 
Although it has always been recog- 
nized as being within the spirit and intent 
of the Act creating the Board to perform 
this arbitration service, specific authori- 
zation to do so was felt desirable.” ” 


Responding favorably to the suggestion 
of the Mediation Board, the Joint Legis- 
lative Committee on Industrial and Labor 
Conditions agreed to recommend that the 
board members “be empowered to arbitrate 
disputes in cases in which the Board is 
mediating.” This arrangement, the joint 
legislative committee believed, would per- 
mit wider use of the board’s services, “since 
mediation of a dispute often induces a 
desire by the parties in interest for its 
arbitration by one already acquainted with 
the facts of the case.” The resulting amend- 
ment thus declares explicitly that in dis- 
cussing grievances and differences between 
the parties in a conference before the board, 
it shall be the duty of the board “in the 
course of such proceeding, upon the con- 
sent of all the disputants and their repre- 
sentatives, to arbitrate such grievances and 
differences.” What is noteworthy in this 














development is the forthright statutory 
recognition that mediators may arbitrate, a 
formal recognition at long last of the facts 
of the state’s own experience. 

The change brought by the 1946 amend- 
ment healed the split in the board’s person- 
ality over the policy question of board 
members and staff mediators generally act- 
ing as arbitrators. This resolution of the 
question is evident the next year, for ex- 
ample, in the statement: “The members of 
the Board act singly as mediators and arbi- 
trators.”” And again: “The Board assigns 
its own members or employees to act as 
arbitrators, or it designates outside qualified 
persons from a panel of arbitrators.” ”° And 
finally: “Upon request of the parties the 
3oard will designate either a member of 
its own staff or one of the panel members 
to act as arbitrator ~ 


Subsequent reports do not cavil over the 
technical mixture of function. Thus, the 
experience with mediators exercising the 
arbitral function, which circumstances had 
thrust upon the state agents for more than 
65 years, inevitably fostered the marriage 
of policy to practice. 

Today, the question has changed its form: 
In a given case, should arbitrators mediate? 
The literature on arbitration sparkles with 
arguments on each side of the controversy. 
According to one school of arbitrators, the 
work of the arbitrator and the process of 
arbitration are entirely different from the 
work of the mediator and the process of 
mediation, for arbitration is a_ judicial 
process and the arbitrator, like a judge 
called upon to decide a case between liti- 
gants, is bound by the record.” This atti- 
tude has been endorsed by the American 
Arbitration Association. 

According to another school, arbitration, 
and grievance arbitration, in particular, is 
a substitute for the strike or lockout in 
settling future unknown disputes, and is an 
agreement-making, as well as an agreement- 
administering, process. Therefore the arbi- 





* Laws of 1940, Ch. 193, becoming Sec. 753-2 
of the labor law. For a description of the 
jurisdictions of the bureau and the board, see 
the report cited at footnote 85, at pp. 4-5, and 
also the Preliminary Report of the New York 
State Joint Legislative Committee on Industrial 
and Labor Relations (Legislative Document No. 
57, 1939). 

* Report cited at footnote 76, at p. 42. 

% Report of the New York Joint Legislative 
Committee on Industrial and Labor Conditions 
(Legislative Document No, 51, 1946), p. 53. 

* Sec. 753, subdiv. 1 of the labor law, as 
amended by Laws of 1946, Ch. 890. 

* The words ‘‘and arbitrators’’ drop out of 
the annual reports for 1948-1950 but reappear in 
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1951 when the board reiterates unequivocally 
‘The Board members individually act as 
mediators and arbitrators in many important 
matters.’’ See New York State Board of Media- 
tion, Annual Report (1951), p. 2. 

1 Industrial Commissioner, 
(1947), p. 202. 

#t Industrial Commissioner, Annual Report 
(1949), pp. 1-2, and Annual Report (1948), p. 210 

2 Wayne L. Morse, Lectures at the Short 
Course in Public Relations (San Francisco 
American Council on Public Relations, 1940) 
p. 15. 

1% J. Noble Braden, ‘‘The Function of the 
Arbitrator in Labor-Management Disputes,” 
4 Arbitration Journal, 35-40 (1949). 
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ASMA Proceedings 





trator should use a mediation approach in- 
stead of a judicial approach.™ 

\Vhatever theoretical arguments support 
either dogma, practical factors shape the 
course of an arbitration hearing. The na- 
ture of the dispute, the character of the 
disputants and the equipment of the arbi- 

tor would each fashion the techniques 
of the arbitral proceeding. An economic 
issue like the amount of a wage rise, for 
example, could be more easily compromised 
than an issue of principle, like the insti- 
tution of a union security clause.” Where 
the parties have an easy, rather than a 
tense, relationship, they will, in the process 
of renewing, reopening or interpreting a 
contract, more readily allow or invite the 
arbitrator to switch to the role of medi- 
ator.” If the arbitrator has had no experi- 
ence in the practice of mediation, he would 
not unfrock himself, preferring, rather, to 
retain his judicial vestments.” 


Ta 


Within an active state mediation agency, 
however, the skills of an experienced medi- 
ator are powerful tools which are constantly 
sharpened by daily use and are available 
on request in an arbitration proceeding. 
The choice to use them is made by the 
participants: They want either persuasion 
or decision. The Mediation Board, has, of 
course, recognized that: 

“Parties requesting arbitration are entitled 
to a legal determination of their dispute. 
Therefore, when the arbitrator assumes the 
role of mediator it is always with the con- 
sent or at the request of the parties them- 
selves. The board has found that in many 
cases it has been possible for an arbitrator 
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United States Steel Photo 


Quality steel must be free of imper- 
fections. Here, a pinhole detector 
keeps a constant watch on a cold 
reduced sheet as it passes through a 
shear. An electric eye, housed in 
the cross member seen in the fore- 
ground over the sheet of metal, casts 
the line of light beneath the housing. 





thus to engage in mediation at the insti- 
gation of the parties without in any way 
prejudicing his role as arbitrator.” 

The Board of Mediation of 1937, thus, 
in policy and practice exercises mediatory 
and arbitral functions as had the Board of 
Mediation and Arbitration of 1887, with 
the difference that the disputants use the 
board’s facilities with greater frequency to- 
day. Under this policy, issues in substantial 
number are “settled by agreement” of the 
parties during the course of arbitration 


proceedings.” [The End] 





™ George W. Taylor, ‘‘Effectuating the Labor 
Contract Through Arbitration,’’ an address 
before the Second Annual Meeting of the Na- 
tional Academy of Arbitrators, Washington, 
D. C., January 14, 1949 (Washington, Bureau 
of National Affairs, processed). 

See the report cited at footnote 6, at pp. 6-7, 
Two cases are described; in one, Typographical 
Union No. 6 refused, on principle, to submit 
the issue of the closed shop to arbitration and 
struck the plants; in the other, the chandelier 
nanufacturers refused, on principle, to submit 
the issue of Saturday as a half holiday and 
locked out their employees. ‘‘The issue thus 
made up,’’ the board comments at p. 7, ‘‘must 
be fought out to the end of the superior en- 
durance of one or the other of the parties.’’ 
The reluctant attitude to submit matters of 
principle has not materially altered over the 
vears. In 1940 the board in its annual report 
ds that ‘‘Few unions or employers are willing 
to arbitrate matters of conflicting interest, such 
union recognition, closed shop, etc.’’ (See 
13.) 

See letter of August 6, 1952, addressed to 
Irving R. Shapiro in New York Furniture Mer- 
chants Association and Local 853, Retail Furni- 

e and Floor Covering Employees Union, CIO, 


{ 


Case AR-4776, wherein the arbitrator is com- 
mended for helping to settle a two-year contract 
which was ten months in negotiation. The case 
was begun as an arbitration and ended as 
mediation. In fact, the Mediation Board found 
quite early that ‘‘many of the disputes while 
submitted for arbitration were settled by media- 
tion, thus obviating the necessity of making a 
formal award."’ See report cited at footnote 70, 
at p. 153. 

17 The Webbs attributed the success of one 
experienced arbitrator to his ‘‘arts of concilia- 
tion’’ rather than to any infallibility in his 
awards: ‘In case after case we have been 
struck by the fact that, long before the end of 
the discussion, many of the issues had already 
been disposed of, the points remaining in dis- 
pute being so narrowed down by a mutual rec- 
ognition of each other's case that when the 
award is at last given each party is pre- 
disposed to accept it as inevitable. In this 
patient work of conciliation lies the real value 
of arbitration proceedings.’" Work cited at 
footnote 3, at p. 239. 

1088 Industrial Commissioner, 
(1948), p. 213. 

1” Report cited at footnote 108. 


Annual Report 
























































Labor Relations 





Decisions of Courts and 


Administrative Agencies 








ao power of the National Labor Re- 
lations Board to adjudicate disputes 
involving interstate employers is supreme 
and exclusive. State courts and _ labor 
boards cannot lawfully take jurisdiction 
over such controversies. 

Such generalizations leave much unsaid, 
because there is a wide twilight zone in the 


law of the conflict of labor laws in which 


it is impossible to say with certainty wheth- 
er or not the states may act. The problem 
stems from the fact that the NLRB, by 
establishing standards of jurisdiction, has 
relinquished its right to settle the labor 
disputes of employers and employees in a 
large segment of the economy If the 
NLRB will not take jurisdiction, and state 
courts and boards cannot because the fed- 
eral law has pre-empted the field, then 
there is no forum available to those em- 
ployers and employees—and no one knows 
how many hundreds of the one and thou- 
sands of the other there may be 


The United States Supreme Court can 
settle the matter but has not done so 
because none of the many cases in the area 
decided by it has squarely presented the 
issue. Specifically, the Court has not de- 
cided a case brought to it through state 
channels in which the NLRB had been 
asked to take jurisdiction but had declined 
to do so before the power of the state 


tribunal was invoked. 


The cases and the literature on this ques- 
tion would fill a fair-sized library. Unlike 
most important questions in labor law, 
formation of sides on this one does not 
necessarily depend upon a_ predisposition 
to favor either employers or unions. In a 
very general sense, it may be true that 
relatively small employers prefer state 
forums, while most unions favor exclusive 
federal control. The trouble with such a 
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conclusion, however, is that the same part) 
union or employer, may find it necessary 
different cases to take opposite sides 
the issue. For example: If a union is 
trying to avoid a state court injunction 
against picketing, it may insist that it has 
violated, or has been accused of violating, 
federal law and that the NLRA deprives 
the state court of jurisdiction. On_ the 
other hand, if the same union is attempting 
to win recognition from an unwilling em 
ployer whose business volume is_ beneat! 
the NLRB jurisdictional minimum, it may 
argue against federal supremacy in orde1 
have a state board conduct a representatiot1 
election. 

When the Taft-Hartley Act was passed 
in 1947, making unions responsible for un 
fair labor practices for the first time at 
the federal level, employer elation and union 
chagrin may be said to have resulted 
about equal amounts. Some grumbling 
developed in 1953 when the Garner cas¢ 
made it plain that Taft-Hartley could hurt 
employers as well as help them. Many 
state laws are far more restrictive on unions 
than Taft-Hartley. State courts have al- 
ways been handy, inexpensive and_ swilt, 
in such matters as_ issuing 
against picketing, when compared wit! 
NLRB processes. Garner (Garner v, Tea 
sters, 24 LaBor CAsEs { 68,020, 346 U. S. 485) 
made it clear that state tribunals wert 
powerless to settle disputes which the NLRB 


injunctions 


could and would decide. It left open the 
question of whether state tribunals could 
act if the NLRB declined to do so. 

One statement by the Supreme C 
has made it especially clear that the issue 
is wide open. In Building Trades Coun 
Kinard Construction Company, 24 LaAsol 
Cases ¥ 68,086, 346 U. S. 933 (1954), the 
Court reversed an injunction against picl 
ing approved by the Alabama Supreme 
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Court. The per curiam reversal contained 
is sentence: “Since there has been no 
ear showing that Respondent [employer] 
is applied to the National Labor Relations 

hoard for appropriate relief, or that it 
ould be futile to do so, the Court does not 

the question suggested by the 

State court 


pass upon 


below of whether the 


opinion 


wuld grant its own relief should the Board 


decline to exercise its jurisdiction.” 

The issue there left open is two-pronged. 
1) Can a state court or board decide a 
case after the NLRB has actually refused 
it? (2) Can it do so on a showing that 
it would be futile to NLRB relief? 
Phe second question suggests an inner issue. 
lf it is clear that an employer’s business 
cannot meet NLRB jurisdictional stand- 
ards, is proof of this sufficient to show it 
would be futile to ask the Board for relief? 


seek 


Academic discussion of possible answers 
to these questions is of little help. Disputes 
occur and will continue to occur whether 
the law is vague or clear, settled or un- 
settled. And so long as they occur, state 
courts and boards will be asked to settle 
them. Each state tribunal will have to 
decide for itself whether it can act. 


State action.—Some states have already 
taken a stand. Isolated trial court decisions 
one way or the other are sometimes not per- 
suasive, but in states which have labor 
relations acts and boards, the board de- 
cisions on the issue have far-reaching effects. 

Soon after the announcement of the new 
NLRB jurisdictional standards in 1954, 
labor boards in New York and Wisconsin 
announced that they would take jurisdiction 
ot cases involving interstate employers un- 
able to meet NLRB standards, whether or 
not there had been an actual refusal of juris- 
diction by the NLRB in the particular case. 

In a July 7 decision, the Michigan Labor 
Mediation Board took the same stand. The 
Michigan statute requires notification to the 

board by the parties involved in a 
labor dispute prior to a strike or lockout. 
lhe board is directed to attempt to settle 

dispute by mediation. If this fails, 
strike vote must be conducted by secret 
illot if either of the parties requests it. 
strike not preceded by such an election 
unlawful. 

he new case involved an automobile 
iler whose sales and service department 
ployees, or some of them, had joined a 
il of the Teamsters Union. The em- 
ver refused to recognize or bargain with 


bor Relations 


United States Steel Photo 


Shiny sheet steel is put to hundreds 
of commercial uses. The finish and 
uniform flatness are applied by a 
tempering mill, the exit end of which 
is shown above. The machine does 
the work, but a skilled steelworker, 
called a roller, keeps an eye on it 
to make sure that specifications are 
met and that no trouble develops. 





A petition to the NLRB for a 


the unton. 
dismissed be- 


representation election 
cause the employer, although engaged in 
interstate commerce, did not meet the 1954 
The state board 
existence of the 
and the union 
a strike 


Was 


jurisdictional standards. 
was then notified of the 
dispute. Mediation failed, 
asked the board to conduct 
election in accordance with the statute and 
board rules promulgated under it. (See 
4 CCH Lapor Law Reports (4th Ed.), 
Michigan § 47,250 and following.) 


State 


The employer resisted the petition, claim- 
ing that the jurisdiction of the NLRB was 
exclusive and that the state board was with- 
out power to intervene. The three-man 
board decided unanimously that it 
right and duty to take jurisdiction, 


was ‘its 


Well-reasoned opinions supported the de- 
Members Thomas J. Donahue and 


Piercey said, in part: 


cision 


John H. 
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United States Steel Photo 


Freshly rolled sheets of steel are cut 
to accurate dimensions on the huge 
shearing machines shown in the pic- 
ture. The steel is made and rolled in 
a continuous strip 80 inches wide. 
The sheets are cut either in standard 
stock sizes or according to precise 
customer specifications. 





“This Board feels, after much painstaking 
inquiry on its part and exhaustive inquiry 
into the legal decisions, that the State of 
Michigan, through its agent, the State Labor 
Mediation Board, should utilize the rights 
that were delegated to the Federal Govern- 
ment and which rights the Federal Gov- 
ernment refuses to use in the interest of 
public harmony and peaceful labor relations 
between Unions and industries within the 
State of Michigan. The Board believes 
it is the intent of the National Labor Re- 
lations Board, in refusing to take jurisdic- 
tion in the instant case, to hand over such 
jurisdiction to the State of Michigan, and 
that the laws of the State of Michigan 
should govern in this case.” 


The concurring opinion of Chairman 
George E. Bowles was more specific. He 
expressed agreement with New York State 
Labor Relations Board holdings that inter- 
state employers whose business volume was 
beneath NLRB standards were subject to 


He added: 


“It appears to the Board that Congres- 
sional intent to supersede state law should 
never be presumed unless clearly mani- 
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state board jurisdiction. 








fested, and that an interpretation of e 
Labor Management Relations Act of 1947, 
which would bar the states from exercising 
their police powers over local labor disputes 
while providing no _ federal 
would be of doubtful constitutionality and 
contrary to decisions of the United States 
Supreme Court upholding the application 
of state law where federal law has not been 


regulation, 


implemented by administrative action.” 


It is interesting to note that Chairman 
Bowles answered both questions left open 
by the Supreme Court in Aimard, although 
it was only necessary to answer one of 
them to decide the controversy before him 
The state board’s intervention was invoked 
after the NLRB had actually refused juris- 
diction. The opinion makes it clear, how- 
ever, that the decision would have been the 
same even if there had been no request for 
NLRB action, upon a showing that its 
standards could not be met. 


The case—In the Matter of the Request 
of Local 376 of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL, for a Strike Vote 
at Walker Motors, Inc.—is digested at 4 
CCH Lapor Law Reports (4th Ed.) { 49,318 


The finding conflicts with a Michigan 
court case—Universal Car & Service Com 
pany v. IAM, Lodge 1573, 27 Lapor Cases 
68,825 (Cir. Ct., Mich., 1954). That opin- 
ion contains an exhaustive discussion of the 
case in favor of federal pre-emption. 

Cases in other states lend support to each 
of these views. 


The future —Gratuitous attempts to pre- 
dict the outcome of this controversy can 
add little of value to an understanding 
the problems involved. The courts and 
boards deciding the cases referred to are 
forced to reach a conclusion when thet 


+ 


jurisdiction is properly invoked, so that 
their decisions cannot be fairly categorized 
as predictions. Eventually, however, some 
of them are going to be proved right and 
some wrong. At that time, the results 
reached, rather than the reasoning toward 
Never- 


theless, the opinions can make an important 


those results, will be remembered. 


contribution—they will be available to the 
Supreme Court if and when it gets a case 
which will settle these issues once and for all 


When the decision finally comes, it will 
be a famous one, immortalizing some pres- 
ently unknown name in the history ol! 
state’s rights, in constitutional law and 1 
labor law. 
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Problems 





$1 FLSA Minimum 
Nears Passage 


Congress was near agreement on a bill 
to raise the present 75-cents-an-hour mini- 
mum wage to $1 under the Fair Labor 
Standards Act late in July. The Senate 
took action first, passing S. 2168. In ad- 
dition to the $1 rate, the bill provided for 
increased minimums in Puerto Rico and the 
Virgin Islands. Its effective date is January 
1, 1956. The House bill, H. R. 7214, agreed 
on the rate but would make it effective on 
March 1, 1956. In addition, the lower 
chamber made no provision for rate boosts 
in the insular possessions. Neither bill pro- 
vided for extension of FLSA coverage. 

Thus, two differences remained to be 
ironed out in conference: the effective date, 
and whether to include the provisions af- 
fecting Puerto Rico and the Virgin Islands. 

Efforts to limit the increase to the 90-cent 
level recommended by the Administration 
failed in both Houses. The Administration 
had also asked for increased coverage, al- 
though no bill presenting specific extension 
recommendations was introduced. Secre- 
tary of Labor Mitchell, on May 19, said 
that it was “the responsibility of Congress 
to decide” how many more “millions of 
American workers who desperately need 
its protection” received FLSA coverage. 

For a time, there was speculation as to 
whether President Eisenhower might veto 
the $l-an-hour proposal. Secretary Mitchell, 

cked up by a Bureau of Labor Statistics 

lv, had cautioned that any increase 
ve 90 cents could cause unemployment 
ng certain groups of workers in the 
Recently, however, the Secretary 

a news conference that he would recom- 
approval of the $1 figure if the Con- 


es ... Hours 


gress passed such a bill. This was believed 
to be an indication that the President would 
approve. 

Organized labor has consistently plugged 
for a minimum of $1.25 an hour, plus in- 
creased coverage, even though no union 
workers would benefit directly. 

Some management organizations recom- 
mended that the present minimum be left 
unchanged. 


Engineer's Employees 
Covered by FLSA 


Employees of a consulting engineer who 
prepare plans and specifications for the 
paving of streets and for improvements to 
existing equipment of an interurban rail- 
road, both carrying interstate traffic, and 
who make progress reports at the site of 
the projects are engaged “in commerce” 
within the meaning of the Fair Labor 
Standards Act. The workers are entitled 
to overtime pay as prescribed by the act. 

The United States Court of Appeals for 
the Eighth Circuit reached the decision in 
Mitchell v. Brown, 28 Lasor Cases § 69,359. 
The court rejected the claim of the lowa 
engineering firm involved that the workers 
were not engaged in commerce because 
preliminary engineering activities were not 
physically a part of the construction of the 
interstate facilities. The trial court, which had 
agreed with the contention, was reversed. 

The decision was hailed as a significant 
gain for construction industry workers by 
the Labor Department. A spokesman said 
it “now makes it clear that workers em- 
ployed in the preliminary engineering ac- 
tivities, as well as the on-the-site workers, 
are entitled to the benefits of the Act.” 
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News of Work 
and Working People 








Meeting of Labor Men 


Electronics and Automatic Production 
Conference.—A symposium on automation 
will be held on August 22 and 23 at the 
Sheraton-Palace Hotel in San 
under the joint sponsorship of the National 
Industrial Conference Board and Stanford 
Research Institute. A featured speaker will 
be Secretary of the Navy Charles S. Thomas. 


Francisco 


Legal Problems 
Await AFLACIO 


NLRA may present snags for AFL-CIO 
merger, NLRB General Counsel Kamm- 
holz suggests. 

The last hurdle in the path of the forth- 
coming merger of the American Federation 
of Labor and the Congress of Industrial 
Organizations was cleared July 20 when 
leaders of the two groups agreed on a 
new name—"“The American Federation of 
Labor & Congress of Industrial Organiza- 
tions.” The next day Theophil C. Kamm- 
holz, general counsel of the National Labor 
Relations Board, suggested that the Na- 
tional Labor Relations Act may cause the 
new organization to face some legal diffi- 
culties. 

Kammholz made it clear that he was not 
passing judgment on the merger nor pre- 
dicting what specific problems would arise. 
He merely cited a number of NLRB and 
court 1f previous 
smaller-scale mergers. 


cases which arose out 
After summarizing the applicable case law, 
he said: 
“In this connection, I note that the mer- 
ger agreement between the AFL and CIO 
and the proposed charter expressly preserve 
the identity, integrity, and jurisdiction of 
each affiliated union of the CIO and AFL, 
and that these unions will continue ‘to con- 
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duct their own individual collective bargai: 
ing with employers’. 


“From this summary, then, it appears 
that some problems may arise from the 
merger of the two federations. Whether 


these will be similar to those of the past, 
I can only say, as indicated at the outset, | 
do not know. Whether the principles here- 
tofore applied will be applied in the future, 
I am equally unable to say.” 

The new name.—Neither AFL nor CIO 
is a pronouncible abbreviation. Joined wit! 
an ampersand, the new name—AFL&CIO 
or AFL & CIO—will be equally so. 
lating the ampersand to “and,” however, 
one gets the abbreviation “AFLACIO,” 
which, however cumbersome and _ strange 
looking and sounding, can be pronounced 
Perhaps those interested in labor matters 
had better start getting used to it. 


Trans- 


GAW Progress 


Jobless pay idea in auto industry moves 

forward on two fronts. 

The “supplemental unemployment benefit 
plan” recently negotiated by the CIO United 
Auto Workers with the Ford Motor Com- 
pany and General Motors and embodying 
the principle of the guaranteed annual 
wage is making progress on two fronts 
The State of Michigan, in which 56 pet 
cent of Ford workers and a large percent- 
age of those at GM are employed, has 
announced that receipt of payments ul 
the plan will not disqualify workers 
also receiving regular unemployment « 
Che othe 


spreadilis 


pensation under the state law. 
development saw the principle 


in the automotive industry. 


The prototype Ford plan 
states in which two thirds of the workers 


requires 


are employed must revise their statute 
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ulations so as to permit simultaneous 
efit payments from the plan and regular 
Ul. The plan ends on June 1, 1957, unless 
s has been accomplished by then. Michi- 
was the b‘g hurdle. The state’s attorney 
eeneral ruled that benefits received from 
plan do not constitute wages or re- 
muneration that can disqualify a worker 
Ul payments. 
Connecticut’s attorney general has made 
a similar ruling. 
Four companies which manufacture auto- 
mobile parts or supplies have settled with 


the UAW by adopting the GAW principle. 








New NLRB Chairman? 


Guy Farmer's term expires August 27, 
and it has been reported that he will 
not seek reappointment. 


The National Labor Relations Board 


may get a new chairman late this month 
Chairman Guy Farmer’s term expires At 
gust 27. It has been reported that he will 
not seek reappointment to the key post. 
President Eisenhower appointed him on 
July 13, 1953, to fill the unexpired portion 
of the five-year term of Paul M. Herzog, 
who resigned. 
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United Press Photo 
President David J. McDonald of the CIO United Steel Workers discusses contract 
terms with United States Steel's President Clifford F. Hood, right, while the company’s 
vice president of industrial relations, John A. Stephens, left, looks on. The parties 
reached an agreement July 1 after a brief strike. The union won wage boosts aver- 
aging 15 cents an hour, increasing the company’s labor costs by a reported 7 1/2 
per cent. Steel prices promptly went up 5.8 per cent. Hood cautioned that the rise 
would exert ‘‘only a minor influence’’ on consumer goods. Examples: The steel in 
a $3,000 car goes up $19; in a $300 refrigerator, 90 cents; and in a $25 electric 
toaster, four cents. Only wage rates were at issue in the negotiating because the 
1950 contract between USA-CIO and United States Steel still has a year to run. 
The new pay scales for the 150,000 workers involved were worked out under a 
wage-reopening clause in the five-year pact. Significance of the settlement was 
heightened by the fact that it probably fixed the pattern for much of the steel and 
steel fabrication industry. Old rates beginning at $1.57 an hour and progressing 
by 5% cents through each of 32 classifications to a top of $3.275 have been uprated 
io range from $1.685 ($67.40 for 40 hours) to $3.545 ($141.80 for 40 hours). 
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Ready Now... 


CCH ATOMIC ENERGY 
LAW REPORTS 


Recognizing the emergence of this important new area of law and the 
necessity for effectively covering it through swift, authoritative loose leaf 
reporting, Commerce Clearing House is pleased to announce the sparkling 
new CCH ATOMIC ENERGY LAW REPORTS—now ready! 


Everyone responsible for guiding substantial business interests with a 
stake in this dynamic new field, or contemplating entering it, will welcome 
this practical new one-volume Reporter. It is designed to span the legal 
problems of the exciting new civilian exploration, development, and applica- 
tion of atomic energy as opened up and encouraged by the Atomic Energy 
Act of 1954. 


" 


From ‘‘access permits'’'—through ‘‘financing research and development,” 
“insurance,’’ “labor relations,’’ and all the rest—down to ‘‘disposition of 
atomic wastes” everything within the plan and purview of this specialized 
Reporter rates recognition here, in prompt, accurate, and adequate detail. 
For, fast frequent releases by first class mail bring subscribers everything new 
and pertinent concerning federal and state regulation of the peacetime uses of 
atomic energy—to keep them always informed on emerging developments, 
as they ‘‘break.”’ 

Incorporated into this new Reporter are the first-hand experience and 
intimate knowledge of Consulting Editor Harold P. Green, formerly, Office 
of General Counsel, U. S$. Atomic Energy Commission—plus the seasoned 
editorial skill and know-how, the specialized organization, facilities, and 
resources CCH has accumulated in reporting on atomic energy law since the 
very inception of the first federal atomic energy law, away back in 1946. 


Write for Complete Details 


COMMERCE, CLEARING, HOUSE, .INC.. 


PUBLISHERS of TOPICAL LAW REPORTS 





522 FirrH Ave 214 N. MICHIGAN AVE. 1329 E STREET, N. W. 
NEW YORK 36 CHICAGO 1 WASHINGTON 4 
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Economic Backbone of Steel... 








Tue EARTH gives man all the 
the iron he needs, and there are few facts about the planet 
more important than that. Iron begets steel, and steel is the 
industrial mainspring that makes the world’s economy tick. 


It is not coincidence that the United States is at once the 
most prosperous of nations and the biggest producer of steel. 
America is lucky to have the most productive iron ore region 
anywhere, in strata surrounding Lake Superior. But, more 
important, we have put the plentiful supply to good use. In 
1953, 111 million tons of steel were made here, more than in 
the rest of the world combined. The USSR was second with 
42 million tons, followed by Germany (19 million tons) and 
France (11 million tons). The figures for steel consumption 
contain a sound argument for free enterprise. Per capita use 
of steel here is about 1,500 pounds. The USSR is far down the 
scale in this category, using less than 400 pounds per person, 
well below nearly all the free nations. 


American steel is cheap, too. Even with the recent price 
increase, United States Steel sells its product for 6% cents a 
pound, about one third the price of a pound of bread. At that 
tate, total 1953 production was worth $14.5 billion. 


THERE are two principal steps 
in the manufacture of steel. The iron ore is reduced to pig 
iron in blast furnaces like the ones silhouetted on the cover 
(operated by the Bethlehem Steel Company at Sparrows [oint, 
Maryland). The impure iron is then refined into steel ingots 
or castings, either by the widely used open-hearth method or 
by some other process—Bessemer converter, crucible, electric, 
etc. The steel is then rolled or fabricated into usable shapes 
and sizes to suit consumer needs. 


Witt the spreading use of steel 
eventually dissipate the earth’s supply of iron ore? Probably 
not. There is enough in the ground to fill foreseeable needs 
for a couple of centuries, and, as new ways of taking it out are 
devised, the known supply may last indefinitely. 


Photograph by A. Devaney, Inc., New York 
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